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(CIVIL ACTION- MOUNT LAUREL) 

NOTICE OF MOTION TO 
INTERVENE AND MOTION TO 
ENFORCE LITIGANT’S RIGHTS  

TO:  
Nancy L. Holm 
Surenian, Edwards & Nolan, LLC 
311 Broadway, Suite A 
Point Pleasant Beach, NJ 08730 
Attorneys for Declaratory Plaintiff, Borough of 
Far Hills

Ashley J. Lee, Esq. 
Fair Share Housing Center 
510 Park Boulevard 
Cherry Hill, NJ 08002 
Counsel for Intervenor-Defendant Fair Share 
Housing Center

Joseph V. Sordillo, Esq. 
Albert Cruz, Esq. 
DiFrancesco, Bateman, Kunzman, Davis, 
Lehrer & Flaum, PC 
15 Mountain Blvd. 
Warren, NJ 07059 
Attorneys for Declaratory Plaintiff, Borough of 
Far Hills

James T. Kyle, PP/AICP 
Kyle & McManus Associates 
2 East Broad Street, Second Floor 
Hopewell, NJ 08525 
Special Master 

PLEASE TAKE NOTICE that, on March 28, 2024 at 9 a.m., or as soon thereafter as 

the matter may be heard, the undersigned attorneys for Movant/Interested Party Pulte Homes of NJ, 

Limited Partnership (“Pulte”) will move before the Honorable Kevin M. Shanahan, A.J.S.C., at the 

Somerset County Superior Courthouse, 20 North Bridge Street, Somerville, New Jersey, for an Order 

permitting the intervention of Pulte in this matter pursuant to R. 4:33 as an intervenor and for the 

enforcement of litigant’s rights pursuant to R. 1:10-3 in this matter; and 
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PLEASE TAKE FURTHER NOTICE that in support of the within motion, Pulte shall 

rely upon the Legal Brief, Certification of Craig M. Gianetti (with exhibits thereto, including a 

Proposed Answer), Certification of James Mullen (with exhibits thereto), and Certification of Ronald 

A. Kennedy, P.E. (with exhibits thereto) submitted herewith; and 

PLEASE TAKE FURTHER NOTICE that Pulte requests oral argument if the Motion 

is opposed; and 

PLEASE TAKE FURTHER NOTICE that at that time and place aforesaid, Pulte will 

request that the proposed form of Order submitted herewith be entered by the Court.  

DAY PITNEY LLP 
Attorneys for  
Pulte Homes of NJ, Limited Partnership  

Dated:  March 12, 2024  

By:  
 CRAIG M. GIANETTI 
 A Member of the Firm
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this date, a true copy of the within Notice of 

Motion, Legal Brief, Certification of Craig M. Gianetti (with exhibits thereto), Certification of James 

Mullen (with exhibits thereto), Certification of Ronald A. Kennedy, P.E. (with exhibits thereto), and 

Proposed Order, were all served on the following counsel by email and eCourts and the special master 

by email:

Nancy L. Holm 
Surenian, Edwards & Nolan, LLC 
311 Broadway, Suite A 
Point Pleasant Beach, NJ 08730 
Attorneys for Declaratory Plaintiff, Borough of 
Far Hills

Ashley J. Lee, Esq. 
Fair Share Housing Center 
510 Park Boulevard 
Cherry Hill, NJ 08002 
Counsel for Intervenor-Defendant Fair Share 
Housing Center

Joseph V. Sordillo, Esq. 
Albert Cruz, Esq. 
DiFrancesco, Bateman, Kunzman, Davis, 
Lehrer & Flaum, PC 
15 Mountain Blvd. 
Warren, NJ 07059 
Attorneys for Declaratory Plaintiff, Borough of 
Far Hills

James T. Kyle, PP/AICP 
Kyle & McManus Associates 
2 East Broad Street, Second Floor 
Hopewell, NJ 08525 
Special Master 

Dated: March 12, 2024 
By:  

   CRAIG M. GIANETTI 
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DAY PITNEY LLP
ONE JEFFERSON ROAD 
PARSIPPANY, N.J. 07054
 (973) 966-6300
CRAIG M. GIANETTI, ESQ.
ATTORNEY ID NO. 03651 2003
Attorneys for Movant/Interested Party 
Pulte Homes of NJ, Limited Partnership

IN THE MATTER OF THE APPLICATION 
OF THE BOROUGH OF FAR HILLS, 
COUNTY OF SOMERSET

:

:

:

:

:

:

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION SOMERSET COUNTY
DOCKET NO.: SOM-L-903-15

(CIVIL ACTION- MOUNT LAUREL)

[PROPOSED] ORDER GRANTING 
MOTION TO INTERVENE AND 

MOTION  TO ENFORCE 
LITIGANT’S RIGHTS

THIS MATTER having been opened to the Court upon the motion of Day Pitney LLP, 

attorneys for proposed Defendant-Intervenor Pulte Homes of NJ, Limited Partnership (“Pulte”), 

on notice to Nancy L. Holm. of Surenian, Edwards & Nolan, LLC, and Joseph V. Sordillo, Esq. 

and Albert E. Cruz, Esq. of DiFrancesco, Bateman, Kunzman, Davis, Lehrer & Flaum, PC, 

attorneys for the Borough of Far Hills (“Borough”), and upon notice to all other counsel on the 

service list attached to the Notice of Motion; and the Court having considered the papers 

submitted by the parties in support of and in opposition to the application; and having heard the 

arguments of counsel, if any; and good cause having been shown therefor;

IT IS on this ______ day of  ____________, 2024, 

ORDERED as follows:

(1) The motion of proposed Defendant-Intervenor Pulte to intervene in this matter, be, 

and the same hereby is, GRANTED. Pulte shall file its Answer within 14-days of this Order.

118266510.1
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(2) The motion of Pulte to enforce litigant’s rights pursuant to the settlement 

agreement dated October 15, 2018 by and between the Borough and Fair Share Housing Center, 

as amended by that certain First Amendment to Settlement Agreement dated July 6, 2020 in this 

matter (collectively, the “FSHC Settlement Agreement”), be, and the same hereby is, GRANTED.

(3) The Court finds the Borough to be in noncompliance with the FSHC Settlement 

Agreement, the Amended Order of Final Judgment of Compliance and Repose entered on March 

16, 2022 (“AJOR”), and the Borough’s affordable housing agreement dated December 9, 2019 

(“AHA”).

(4) The Court hereby invalidates the Notice of Violation, dated January 18, 2024 

(“Notice of Violation”), and Notice of Default, dated March 4, 2024, (“Notice of Default”) served 

by the Borough on Pulte relating to the 134 unit inclusionary, residential development with 25 

non-age restricted and 4 age-restricted family rental affordable housing units (the 

“Development”), and finds that the Notice of Violation and Notice of Default are void ab initio.

(5) Additionally, the Borough shall not withhold any permits from Pulte relating to the 

Development based upon the Notice of Violation or Notice of Default. If the Borough withholds 

permits from Pulte for any reason relating to the Notice the Violation or Notice of Default, the 

Borough’s immunity from builder’s remedy lawsuits will be stripped.

(6) The Borough shall reimburse Pulte for all reasonable legal and professional fees in 

connection with the Notice of Violation and Notice of Default, including, but not limited to, all 

reasonable legal and professional fees incurred by Pulte in preparing its February 14, 2024 

response to the Notice of Violation and this motion to intervene and to enforce litigant’s rights.
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(7) Should the Borough attempt to enforce the invalidated and void ab initio Notice of 

Violation or Notice of Default, refuse to issue zoning permits for the Development for any reason 

relating to the Notice of Violation or Notice of Default, or should the Borough take any actions to 

further unreasonably delay construction of the Development, the Borough’s immunity and 

protection form builder’s remedy lawsuits shall be stripped.

(8) The rights of Pulte to seek other relief may be addressed in further proceedings in 

this action, including but not limited to, the removal of the age-restriction on the market-rate units 

of the Development and a builder’s remedy.

(9) A true copy of this Order shall be served upon all counsel of record within seven 

(7) days of receipt of same by counsel for Pulte as entered by the Court. For these purposes 

service by e-filing shall suffice.

HON. KEVIN M. SHANAHAN, A.J.S.C.

Opposed

Unopposed
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PRELIMINARY STATEMENT

In this motion, Movant and interested party Pulte Homes of NJ, Limited Partnership 

(“Pulte”) seeks intervention in the Borough of Far Hills (“Borough” or “Far Hills”) Mount Laurel

declaratory judgment action, In the Matter of the Application of the Borough of Far Hills, Docket 

No. SOM-L-903-15 (“DJ Action”), and seeks relief for the Borough’s bad faith attempt to deprive 

Pulte of its rights pursuant to the Borough’s court-approved settlement agreement with Fair Share 

Housing Center (“FSHC”), its December 9, 2019 affordable housing agreement (“AHA”) with 

Pulte’s predecessor in interest, Melillo Equities, LLC (“Melillo”), and a court order specifically 

addressing the development and construction of a multi-family inclusionary development that 

would satisfy a significant portion of the Borough’s affordable housing obligation. Pulte has no 

choice but to seek this relief due to the Borough’s latest attempt to stymy the construction of a 

multi-family development consisting of 105 age-restricted townhouse dwellings and an apartment 

building consisting of 29 affordable apartments (25 family affordable units and 4 age-restricted 

affordable units) as well as other related site improvements (the “Development”) on property 

located at 220 Route 202, Far Hills, NJ (formerly Block 5, Lot 4) (the “Property”).1 More 

specifically, the Borough has inexcusably delayed and increased the costs of construction of the 

Development by serving Pulte with a baseless Notice of Violation dated January 18, 2024 (the 

“Notice of Violation”), and threatened to withhold future zoning permits for the Development until 

Pulte cures the purported violations set forth therein.  

Nearly nine years ago, the Borough brought this DJ Action seeking a declaration that it is 

constitutionally compliant with its affordable housing obligation, and immune from subsequent 

1 The Property is in the Borough’s Townhouse Inclusionary Age-Restricted Residential Zone (“TH-6 IAR Zone”) 
– a zone created as part of the Borough’s court-approved affordable housing compliance plan. 
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builder’s remedy lawsuits. As part of the DJ Action, the Borough entered into a settlement 

agreement with FSHC dated October 15, 2018 as amended by a First Amendment to Settlement 

Agreement executed on July 6, 2020 (collectively, “FSHC Settlement Agreement”), and entered 

into Memorandum of Understanding dated October 9, 2018 (the “MOU”) with Melillo. Melillo 

and the Borough also entered into the AHA, which, together with the MOU, set forth the general 

terms for construction of the Development. Pulte is under contract to construct the Development, 

including the affordable housing component, and has begun construction on the 105 age-restricted 

townhomes. Accordingly, Pulte has applied for and received preliminary and final major site plan 

and subdivision approval from the Borough Planning Board (the “Board”) for the Development.  

Despite its constitutional affordable housing obligation, the Borough is (once again) 

attempting to delay construction of the Development, which would provide much needed 

affordable housing.2 Although this pattern of behavior is all too common in New Jersey, at issue 

before this Court is the Borough’s latest effort to thwart the Development based on an 

unsupportable Notice of Violation. Among other things, the Notice of Violation alleges that Pulte 

violated Article IX, Section 905 (“Section 905”) of the Land Management Ordinance of the 

Borough of Far Hills (the “Ordinance”) by failing to obtain a design waiver to construct retaining 

walls that are more than six feet in height. The retaining walls at issue in the Notice of Violation 

(the “Retaining Walls”) were required for Pulte to complete resolution compliance by addressing 

certain conditions of approval relating to stormwater management. Significantly, the Retaining 

Walls that the Borough now claims require a design waiver: (1) are consistent in height with other 

retaining walls included in the site plans originally reviewed and approved by the Board in 

2 In 2023, the Borough purposefully delayed construction of the Development, which forced Melillo to file a 
Motion to Intervene and Enforce Litigant’s Rights. See Motion to Intervene and Enforce Litigants Rights (Trans ID: 
LCV2023664586). That motion was amicably resolved by the parties.  
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February 2022 without need of a design waiver; and (2) are included in the revised site plans that 

were reviewed and approved by the Board’s professionals and signed by the Board’s Chairman, 

Secretary and Engineer in March 2023. In other words, the Board has already approved retaining 

walls well in excess of six feet for the Development, including the Retaining Walls at issue in the 

Notice of Violation, without requiring a design waiver.  

There is no dispute that the Borough and its professionals have had express notice at all 

stages of the approval process that the original and revised site plans included retaining walls in 

excess of six feet. Indeed, prior to Pulte submitting the revised site plans in March 2023, the 

Borough’s engineer met with Pulte’s civil engineer, Gladstone Design, Inc. (“Gladstone”), to 

review the plans relating to the stormwater management system and the structural design for the 

Retaining Walls. The Borough even reviewed construction plans and issued permits to Pulte on 

July 28, 2023 and August 21, 2023 for construction of the Retaining Walls with full knowledge 

that the walls would exceed six feet. In reasonable reliance on those permits, Pulte completed 

construction on the majority of the Retaining Walls before November 1, 2023. Despite its express 

notice that the proposed Retaining Walls would be in excess of six feet, prior to issuing the Notice 

of Violation the Borough never contended that a design waiver was required. Worse yet, the 

Borough recently advised Pulte that it is allegedly in default of the Developers Agreement dated 

March 17, 2023 based on its purported failure to cure the sham Notice of Violation. It is the 

epitome of bad faith for the Borough to require at this late stage that Pulte incur the significant 

costs associated with obtaining a design waiver and submitting an amended site plan, and to issue 

default notices and threaten to withhold permits until it complies. 

The Borough’s issuance of the Notice of Violation is a disingenuous attempt to delay 

completion of the Development and unreasonably increase Pulte’s costs. Accordingly, Pulte has 
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no option but to seek intervention in this case to enforce the terms of the FSHC Settlement 

Agreement, court orders, and AHA in order to protect its rights. 

PROCEDURAL HISTORY 

On or about July 2, 2015, the Borough filed the DJ Action seeking declaration of its 

compliance with the Mount Laurel Doctrine and the Fair Housing Act of 1985 (the “FHA”), 

N.J.S.A. 52:27D-301 et seq., in accordance with In re N.J.A.C. 5:96 and 5:97, 221 N.J. 1, 30 

(2015) (“Mount Laurel IV”). The Borough entered into a Settlement Agreement with FSHC dated 

October 15, 2018 that sets forth the Borough’s affordable housing obligation and the mechanisms 

for addressing same. See Certification of Craig M. Gianetti dated March 12, 2024 (“Gianetti 

Cert.”), Ex. A (Settlement Agreement). The FSHC Settlement Agreement provides that the 

Borough has a total affordable housing obligation of 117 affordable units, more specifically, a 

Rehabilitation Share of 4 units, a Prior Round Obligation of 38 units, and a Third Round 

Prospective Need Obligation of 75 units. Id. The FSHC Settlement Agreement, as amended by a 

First Amendment dated as of July 6, 2020, contemplated the Development, which includes 29 

affordable housing units. Id., Ex. B (Amendment to Settlement Agreement). The Borough also 

entered into a MOU and AHA with Pulte’s predecessor in interest, Melillo, which govern the 

parties’ respective rights and responsibilities relating to the Development. Id., Ex. D (MOU), Ex. 

E (AHA).  

Section 6(d) of the FSHC Settlement Agreement requires the Borough to cooperate with 

Pulte’s “efforts to obtain all required approvals and permits from all relevant public entities and 

utilities for the Development,” and to not impose development standards and/or requirements that 

would be considered unreasonably cost-generative. Id., Ex. A (FSHC Settlement Agreement) 

(emphasis added), Ex. B (Amendment to FSHC Settlement Agreement). The AHA contains 
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substantially the same terms, and further states that “[t]he Borough, and all officers, employees 

and agents of the Borough shall take all reasonable steps to foster and facilitate” construction of 

the Development. Id., Ex. E (AHA) at ¶¶ 4.3, 4.4, 5.3. 

This Court conducted a Fairness Hearing on December 20, 2018, and entered an order on 

February 26, 2019 approving the FSHC Settlement Agreement (“Fairness Order”), which required 

the Borough to adhere to all other terms and conditions in that agreement. Id., Ex. F (Fairness 

Order). The Fairness Order was amended a number of times to extend the time period for the 

Borough to comply with its outstanding obligations, culminating in the November 17, 2020 

Compliance Hearing. On December 16, 2020, this Court entered a Conditional Order of Final 

Judgment of Compliance and Repose (“JOR”), which recognized that several terms of the 

affordable housing agreements between the Borough and several developers, including Melillo, 

remain outstanding, and that “those obligations will be addressed by the parties in due course.” 

Id., Ex. G (JOR) at ¶ 9. The Court entered an Amended Order of Final Judgment of Compliance 

and Repose on March 16, 2022 (“AJOR”), wherein the Court made clear that the Borough 

continues to have obligations under the AHA. Id., Ex. H (AJOR).  

Last year, the Borough failed to comply with its obligations under the AJOR, the FSHC 

Settlement Agreement, and the AHA by, among other things, failing to timely approve certain 

ordinance easements (for the Borough’s benefit), enter into the Developers Agreement (defined 

below), and sign a final subdivision plat. Certification of James P. Mullen dated March 11, 2024 

(“Mullen Cert.”), ¶ 19. This was done because without the Developers Agreement and approved 

easements, Pulte could not obtain building permits for the Development. Id. Those failures forced 

Melillo to move this Court to Intervene and Enforce Litigant’s Rights (see Trans ID: 

LCV2023664586 of the E-Docket in this matter), which motion was ultimately resolved by the 
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parties. See Trans ID: LCV2023959910 of the E-Docket in this matter. Less than one year later, 

the Borough has yet again attempted to thwart the Development by delaying construction and 

imposing unreasonably cost-generative development standards and requirements, this time by 

issuing the Notice of Violation to Pulte and thereafter declaring that Pulte is in default of the terms 

of the Developers Agreement. 

STATEMENT OF FACTS 

The Parties’ Rights and Obligations Relating to the Development  

Pulte’s predecessor in interest, Melillo, was the contract purchaser of the Property that has 

been identified as part of the Borough’s compliance plan to address its constitutional affordable 

housing obligation. Gianetti Cert., Ex. J (Certification of Anthony Melillo dated February 21, 2023 

(“Melillo Certification”)) at ¶ 3. Melillo originally approached the Borough with a proposal for 

the development of an inclusionary, residential rental and for sale development on the Property 

and the development of a mixed-use project on various sites referred to as the “Far Hills Proper 

Site.” Id., Ex. J (Melillo Cert.) at ¶ 4. On October 9, 2018, the Borough and Melillo entered into 

the MOU setting the general terms for the Development (a.k.a Errico Acres) and development of 

the Far Hills Proper Site. Id., Ex. D (MOU); Ex. J (Melillo Cert.) at ¶ 5. Subsequently, on 

December 9, 2019, the Borough and Melillo entered into the AHA to set forth the terms, 

conditions, responsibilities, and obligations for each party as it relates to the proposed 

developments. Id., Ex. E (AHA) on; Ex. J (Melillo Cert.) at ¶ 6. The parties agreed that the 

Development, which was a significant component of the Borough’s court-approved affordable 

housing compliance plan, would include up to 134 total units, consisting of 25 non-age restricted 

family rental affordable units, 4 age-restricted rental affordable units, and 105 age-restricted 

market rate for sale units, along with the Borough making affordable housing payments pursuant 
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to the terms of the AHA. Id., Ex. E (AHA); Ex. J (Melillo Cert.) at ¶ 7. Shortly after the MOU, 

Pulte became the contract purchaser of the Property and is under contract to build the twenty-nine 

(29) unit affordable housing units. Mullen Cert., ¶¶ 2-3. 

Like the FSHC Settlement Agreement, the AHA requires the Borough to facilitate 

construction of the Development, cooperate with efforts to obtain the required approvals and 

permits for the Development, and to not impose requirements that would be considered 

unreasonably cost-generative. Gianetti Cert., Ex. E (AHA) at ¶ 4.3 (“The Borough, and all officers, 

employees and agents of the Borough shall take all reasonable steps to foster and facilitate 

development of the Overall Projects in accordance with this Agreement.”), ¶ 4.4 (“[T]he Borough 

will not impose development standards and/or requirements that have not otherwise been agreed 

to by the Parties or set forth in this Agreement, and would otherwise be considered to be ‘cost 

generative.’”), ¶ 5.3 (“The Parties shall exercise good faith, cooperate, and assist each other in 

fulfilling the intent and purpose of this Agreement, including, but not limited to, the approval of 

this Agreement by the Court, the Required Approvals, the development of the Properties consistent 

with the terms hereof, and the defense of any challenge with regard to any of the foregoing.”). 

The Borough’s Notice and Approval of the Requirement for Retaining Walls in Excess of 
Six Feet 

On April 9, 2021, Pulte submitted to the Board for review and approval site plans for the 

Development that were prepared by its civil engineer, Gladstone, and entitled “Preliminary and 

Final Major Site Development and Subdivision Plans, Residences at Overleigh” (the “Plans”). 

Mullen Cert., ¶ 3; Certification of Ronald A. Kennedy, P.E. dated March 12, 2024 (“Gladstone 

Cert.”), ¶¶ 1-3, Ex. A (Overall Site Plan). Due to the topography and environmental constraints 

on the Property, the Development, as contemplated by the AHA and by the zoning district created 

for the Development, could not be built without a number of retaining walls. Gladstone Cert., ¶ 4. 
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The Plans expressly included such retaining walls, which needed to be in excess of six feet in 

height due to the aforementioned topography and other conditions. Id. In fact, the retaining wall 

adjacent to the environmentally sensitive areas at the southern end of the site had a maximum 

height of 22-feet. Id.  

The Board cannot dispute that it had notice that the Plans included such retaining walls 

because the walls were specifically referenced by both the Board’s planner, David Banisch, and 

the Board’s engineer, Paul Ferriero, who also serves as the Borough’s engineer, in their respective 

review letters dated July 5, 2021 (“Planner Review”), comment 17(f) on page 7, and July 2, 2021 

(“Engineer Review”), comment I.E(5) on page 4. Id., ¶ 5, Ex. B (Planner Review), Ex. C (Engineer 

Review). Neither letter noted that a design waiver was required for the proposed retaining walls. 

Id. Gladstone then discussed the technical review and other comments with the Borough’s 

professionals on July 21, 2021, but, once again, neither advised that the retaining walls violated 

Section 905 of the Ordinance or otherwise required a design waiver. Id., ¶ 6. 

Revised copies of the Plans that included retaining walls in excess of six feet were 

presented to the Board in October 2021 and December 2021, but the Board did not indicate that a 

design waiver was needed for the walls or that the walls violated the Ordinance. Id., ¶ 7. Indeed, 

at the December 2021 Board meeting, a professional planner for an objector testified in opposition 

to the Development, and specifically identified the retaining walls and mentioned that one in 

particular was seventeen (17) feet in height, but did not state a design waiver was required. Id., ¶ 

8; Mullen Cert., ¶ 4. On February 7, 2022, the Board issued a resolution granting preliminary and 

final major site plan and subdivision approval for the Development (the “Resolution”), and did so 

with full knowledge that the Plans called for retaining walls in excess of six feet. Gladstone Cert., 

¶ 9; Gianetti Cert., Ex. I (Resolution); Mullen Cert., ¶ 5. 
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Subsequent to obtaining the Resolution, Pulte completed resolution compliance by 

addressing the conditions of approval set forth in the Resolution as is customary. Gladstone Cert., 

¶ 10; Mullen Cert., ¶ 6. Gladstone revised the Plans to comply with the conditions of approval, 

inclusive of addressing the comments in the Planner Review and Engineer Review. Mullen Cert., 

¶ 6; Gladstone Cert., ¶¶ 10-11. Among the conditions and comments were requirements to address 

the stormwater management design, which included comments received from the New Jersey 

Department of Environmental Protection (“NJDEP”). Mullen Cert., ¶ 6; Gladstone Cert., ¶¶ 10-

11. One such condition (Condition 33) stated that the revisions to the Plans to address the 

stormwater management design could not impact the layout of roads or buildings. Gladstone Cert., 

¶ 10; Gianetti Cert., Ex. I (Resolution).  

To address these conditions and requirements, Gladstone adjusted grade elevations across 

the site and added the subject Retaining Walls to the Plans, which are consistent in design and 

height with the retaining walls already shown on the Plans originally submitted and approved by 

the Board. Gladstone Cert., ¶ 11; Mullen Cert., ¶ 6. As part of Resolution compliance and 

addressing the comments in the Board Engineer Review and Board Planner Review, the Plans 

were revised eight times. Gladstone Cert., ¶ 11. The Plans were initially revised on March 15, 2022 

to address comments relating to stormwater management. Id. It was on this revision that the 

grading was adjusted and the subject Retaining Walls were added, which range in height from four 

feet to seventeen feet and are setback approximately 60-feet from the Property line with a 50-foot 

wide landscaped buffer in between. Id., Ex. D (Grading Plan Sheets), Ex E (Retaining Wall Plans); 

Mullen Cert., ¶ 13. Each time revised Plans were submitted for Resolution compliance, the Board 

Engineer reviewed the revised Plans and issued a “resolution compliance” letter specifically 

identifying the further changes that were needed. Mullen Cert., ¶ 7, Ex. A (July 31, 2023 Engineer 
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Letter), Ex. B (August 8, 2023 Engineer Letter). Each set of revised Plans contained the subject 

Retaining Walls, and none of the revised Plans altered the layout of the road network or the 

locations of any buildings as set forth in the original Plans, nor did they change “building height,” 

as that term is defined in the Ordinance, for any of the structures. Gladstone Cert., ¶¶ 12-13.3

In March 2023, Gladstone met with the Board Engineer to review construction relating to 

the stormwater management design system and Retaining Wall structural design set forth in the 

revised Plans. Id., ¶ 14. The Engineer did not state: (1) that the proposed Retaining Walls violated 

the Ordinance or required a design waiver; (2) that the proposed grading modifications altered the 

layout of the road network or the locations of any buildings; or (3) that the proposed grading 

modifications changed the height of any buildings. Id. On March 14, 2023, the Board Engineer 

issued its last Resolution compliance letter and concluded that the revised Plans could be signed 

by the Board. Id., ¶ 15. On March 15, 2023, the revised Plans were approved by the Board’s 

professionals and signed by the Board Chairman, Board Secretary, and Board Engineer. Id., ¶ 16; 

Mullen Cert., ¶ 8. 

As part of Resolution compliance, Pulte also entered into a “Developers Agreement” with 

the Borough dated March 17, 2023. Mullen Cert., ¶ 9, Ex. C (Developers Agreement). Section 4 

of the Developers Agreement also provided that Pulte shall construct and design all improvements 

“in accordance with the improvements set forth on the approved plans.” Id., Ex. C. Those 

“approved plans” were signed by the Board Chairman and the Board Engineer only a couple days 

earlier. Section 37 of the Developers Agreement gave the Borough the right to withhold building 

permits only if there is a “material deviation from the board-approved plans,” which Plans, again, 

3 Gladstone submitted detailed response narratives to the Board and its professionals on March 2022, December 
2022, and March 2023 that explained how each condition of approval was met and what changes were made to address 
technical review comments. Gladstone Cert., ¶ 13. The Board knew in real time exactly how Pulte intended to address the 
stormwater management comments during Resolution compliance.  
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had been approved by the Board Engineer three days earlier and signed by the Board Chairman 

two days earlier. Id.

Section 14 of the Developers Agreement provides a phasing schedule for the construction. 

Id. As it relates to the Development, the market-rate unit construction starts first because those 

units are subsidizing the construction of the affordable units. Mullen Cert., Ex. C. The phasing 

schedule in the Developers Agreement ensures that this sequencing does not impact the timely 

construction of the affordable housing. The phasing schedule provides that the building permit for 

the affordable apartment building must be issued by the 10th certificate of occupancy for the 

market-rate units; the foundation for the affordable apartment building must be completed by the 

50th certificate of occupancy for the market-rate units; and the certificate of occupancy for the 

affordable apartment building must be issued by the 65th certificate of occupancy for the market-

rate units (collectively, “Affordable Phasing Schedule”). Id., Ex. C.  

Based on the Resolution, Developers Agreement, and signed Plans, Pulte obtained from 

the Borough construction permits to construct the Retaining Walls (among other work), and 

commenced construction in July 2023. Mullen Cert., ¶¶ 10-11, Ex D (July 28, 2023 Permit), Ex. 

E (August 21, 2023 Permit). In reasonable and good faith reliance on those permits and the 

Borough’s engineering inspectors’ letters confirming that they had reviewed and approved final 

Plans for the Retaining Walls and other improvements, Pulte completed its construction of a 

majority of the Retaining Walls by approximately November 1, 2023, and spent approximately 

$1,354,000.00 on that construction. Id., ¶¶ 7, 10, 11, Exs. A-B, D-E. At that point in time, no 

person or entity affiliated with the Borough ever advised Pulte that the Retaining Walls violated 

the Ordinance or otherwise required a design waiver. Id., ¶ 13. 
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Pulte first learned of the purported issue with the Retaining Walls during a call with the 

Board engineer on December 6, 2023. Id. During that call, the engineer conveyed a request from 

the owner of property located adjacent to the Property (the “Neighbor”) that a retaining wall be 

screened from his view. Id. The subject retaining wall is approximately 60-feet from the 

Neighbor’s property line with a 50-foot wide landscaped buffer in between, and the Neighbor’s 

house is 210-feet from the retaining wall with woods in between. Id. Notwithstanding, Pulte was 

(and still is) willing to supplement the landscaping to help screen that wall. Id. Thereafter, Pulte 

received a telephone call from the Borough’s attorney during which the attorney stated that the 

retaining wall exceeded the height limit in the Ordinance and needed to be screened. Id. On 

December 19, 2023, there was an informal meeting between Pulte representatives and Borough 

representatives and professionals to discuss the height of the retaining wall adjacent to the 

Neighbor’s property, a method to screen same, and the request by the Borough attorney to return 

to the Board for a variance.4 Id. There was another informal meeting on January 11, 2024 to discuss 

a landscape buffer for the walls, and during that meeting Gladstone explained in detail the 

Resolution compliance process, including evidence that the Borough had contemporaneous 

knowledge throughout regarding the Retaining Walls and their height. Id. The Borough 

representatives again insisted that Pulte return to the Board, this time for a design waiver, for the 

Retaining Walls over six (6) feet tall. Id. Pulte insisted that the Retaining Walls were either 

approved by the Board and/or its authorized representatives and advised that it would not return to 

the Board. Id.5

4 That the Borough attorney sought a variance and not a design waiver as is required by Section 905 shows that not 
even the Borough’s representatives knew which section of the Ordinance applied. Mullen Cert., ¶ 13. 

5 Another issue discussed at this informal meeting was the installation of a waterline for the Property. Mullen Cert., 
¶ 14. Unsurprisingly, the Borough took an unreasonable position relating to staging material and equipment on the Property 
for installation of the waterline, which significantly increased Pulte’s costs. Id. The Borough even unsuccessfully attempted 
to stop work on the waterline altogether despite the Borough not having jurisdiction over Route 202, which is where the 

                                                                                                                                                                                               SOM-L-000903-15   03/12/2024 2:49:22 PM   Pg 15 of 32   Trans ID: LCV2024651843 



84792838.1  -13-

The Notice of Violation and Pulte’s Response 

On January 18, 2024, the Borough’s zoning officer served Pulte with the Notice of 

Violation (Mullen Cert., Ex. F (Notice of Violation)), which alleges the following: 

1. Retaining Walls in Excess of Six Feet: The Borough alleges that the Retaining Walls 
violate Section 905 of the Ordinance because the walls are over six feet in height and 
Pulte failed to seek a design waiver and exception. Id. There is no mention of the 
comparable retaining walls constructed in accordance with the original Plans. 

2. Planning Board Condition 33 of the Resolution: This condition required Pulte to 
obtain Board approval to change the layout of any buildings or the roadwork network 
in addressing the stormwater management comments from the Board Engineer and 
NJDEP. The Borough alleges that as part of Pulte’s stormwater management solution, 
it increased the grades throughout the Development, which allegedly changed the 
height of the roadway network in purported violation of Condition 33. Id.

3. Effect of Grading Changes: As part of the site plan approval process, Pulte obtained 
a variance from the Board for the height of the buildings with walkout basements from 
the permitted height of 36-feet to a proposed 38.07-feet. The Board contends that Pulte 
changed the grades during Resolution compliance to address stormwater management, 
which altered “the perception of building height and mass compared to what was 
approved.” Without providing any explanation of its calculations, the Borough alleges 
that the buildings will be “as much as eight (8) feet higher than was represented to the 
Planning Board at the hearing.” Id.

4. Issuance of Further Zoning Permits: The Board provided Pulte with 30-days to cure 
the above violations and advised that no further zoning permits would be issued for the 
Development until the violations were cured. Id.

Pulte responded to the Notice of Violation on February 14, 2024 (Gianetti Cert., Ex. K 

(Response Letter)), and addressed each of the alleged violations as follows: 

1. Retaining Walls: It is beyond dispute that the Borough has been aware that the Plans 
for the Development have always included retaining walls in excess of six feet, and the 
Board has never before stated that relief for retaining wall height is required. In fact, 
not only did the Board approve the original Plans containing retaining walls in excess 
of six feet without requiring a design waiver, it also unconditionally approved the 
revised Plans submitted to address stormwater management that included the subject 
Retaining Walls at issue in the Notice of Violation. Further, following those approvals, 
the Borough issued permits to Pulte to construct the Retaining Walls without imposing 
any requirements that Pulte obtain a design waiver or exception. In reliance on those 

work for the waterline was to take place. Id. This was yet another example of the Borough’s efforts to unreasonably delay, 
obstruct, and stop construction of affordable housing on the Property. Id. 
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permits and repeated approvals of plans containing the Retaining Walls, Pulte 
constructed most of the Retaining Walls at significant cost, and only after construction 
was substantially completed did the Borough raise an issue with wall height. The 
foregoing conduct demonstrates and equity compels that the Borough be estopped from 
enforcing any requirement that Pulte obtain a design waiver for the Retaining Walls or 
otherwise obtain additional Board approval. Id.

2. Condition 33: This condition is limited to changes to the layout of the building or 
roadway network, and the revisions to the Plans to address stormwater management 
did not result in any changes to the layout of the roadway network. Indeed, the Notice 
of Violation itself does not allege that Pulte’s stormwater management plan changed 
the layout of the roadway network. Instead, it alleges that the grade changes merely 
impacted the height of the roadway network, which does not require Board approval 
according to the express terms of Condition 33. Id.

3. Grading Changes: The Notice of Violation misrepresents how building height is 
measured pursuant to the Ordinance, which defines “Building height” as: “the vertical 
distance measured to the highest point of the building from the average elevation of the 
finished grade six (6) feet from the foundation.” Id., Ex. M (Ordinance Excerpts) 
(emphasis added). The grade changes made to address stormwater management did not 
impact the calculation of building height as defined by the Ordinance or the variance 
relief previously granted by the Board. Accordingly, Board approval of amended Plans 
was not required. Id., Ex. K (Response Letter). 

4. Zoning Permits: Because the above violations are baseless and unsupportable, there is 
no authority for the Borough to withhold zoning permits for the Development. Id.

Based on the foregoing, among other reasons, Pulte requested that the Borough rescind the 

Notice of Violation by February 23, 2024. Id. To date, the Borough has not done so, and instead 

advised Pulte in a February 27, 2024 letter from its counsel that the Borough would consider future 

zoning permit applications submitted by Pulte for the affordable housing apartments, but that all 

other terms and conditions of the Notice of Violation remain in effect. Id., Ex. L (February 27 

Letter). In other words, the Borough still will not consider zoning permit applications for the 

market rate buildings until the Notice of Violation is cured, which, based on the Affordable 

Phasing Schedule discussed above, will delay the affordable housing construction. Then, on March 

4, 2024, the Borough’s attorney sent Pulte a notice that it is in default of the Developers Agreement 
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(the “Notice of Default”) because it did not cure the Notice of Violation by the Borough’s arbitrary 

30-day deadline. Mullen Cert., ¶ 17, Ex. H (Notice of Default). 

To date, Pulte has only received building permits for one townhouse building consisting of 

five townhouses, which are more than 65% constructed. Id., ¶¶ 12, 18. Pulte has not applied for a 

certificate of occupancy for that building as of the date of this Motion. Id. Based upon the 

Affordable Phasing Schedule in the Developers Agreement, any delays to the issuance of building 

permits and certificates of occupancy for the market-rate units will increase the costs of 

construction and also delay the construction of the affordable housing. Accordingly, Pulte has no 

choice but to file this Motion to Intervene and Enforce Litigants’ rights. 

Issues Relating to the Ordinance and Section 905 

It is worth noting that unlike almost every other municipality in this State, one cannot view 

the Borough’s Land Use Ordinance online. Gianetti Cert., ¶ 14. Rather, the Ordinance is only 

available at the Borough’s office. Id. The Ordinance as a code book is from 1989. Id. Attached to 

the Ordinance is an appendix that is over 450-pages in length that includes each and every 

ordinance adopted by the Borough after 1989 that amends the Ordinance. Id. The limited access 

to and unwieldy nature of the Ordinance and amendments thereto provides context for how the 

Board and all of its professionals, Pulte, Gladstone, objectors, and seemingly everyone else could 

overlook the applicable wall height design standard, which is an amendment to Section 905 that 

was adopted by ordinance in 2006 and included in the plethora of other ordinance amendments. 

Id., ¶ 14, Ex. M (Ordinance Excerpts).
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LEGAL DISCUSSION 

POINT I

PULTE SHOULD BE GRANTED INTERVENOR STATUS 

A. Motion to Intervene Standard 

The law governing intervention pursuant to R. 4:33 supports Pulte’s intervention in this 

matter. A party seeking to intervene in a pending matter may do so as of right if: 

the applicant claims an interest relating to the property or transaction 
which is the subject of the action and is so situated that the 
disposition of the action may as a practical matter impair or impede 
the ability to protect that interest, unless the applicant’s interest is 
adequately represented by existing parties. 

R. 4:33-1.  

This Rule is to be liberally construed and intervention should be granted unless it “will 

unduly delay or prejudice the rights of the original parties.” Meehan v. K.D. Partners, L.P., 317 

N.J. Super. 563, 568 (App. Div. 1998) (quotation marks omitted). Intervention as of right requires 

that the movant 

(1) claim an interest relating to the property or transaction which is 
the subject of the transaction, (2) show he is so situated that the 
disposition of the action may as a practical matter impair or impede 
his ability to protect that interest, (3) demonstrate that the 
[movant’s] interest is not adequately represented by existing parties, 
and (4) make a timely application to intervene. 

Id. (quotation marks omitted).  

A motion to intervene as of right should be liberally viewed. Atl. Emps. Ins. Co. v. Tots & 

Toddlers Pre-School Day Care Ctr., Inc., 239 N.J. Super. 276, 280 (App. Div. 1990). Whether to 

grant the intervention under R. 4:33-1 is not discretionary; rather, if all criteria governing an 

application for intervention are met, intervention as of right must be granted by the Court. E.g., 

Chesterbrooke Ltd. P’ship v. Plan. Bd. of Chester, 237 N.J. Super. 118, 124 (App. Div. 1989). 
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Alternatively, under the permissive intervention standard set forth in R. 4:33-2, intervention may 

be granted upon timely application by anyone if the “claim or defense and the main action have a 

question of law or fact in common.” Intervention under this standard is discretionary by the court, 

and in using its discretion, the court “shall consider whether the intervention will unduly delay or 

prejudice the adjudication of the rights of the original parties.” 

Under either standard, the Court should allow Pulte to intervene. Pulte is the applicant and 

the developer of the Development (including the affordable component) that is the subject of the 

AHA. Pulte has a clear interest in the subject matter of this action. Pulte’s interest is not adequately 

represented, as no developers or property owners are currently parties to the action. Intervenor-

Defendant FSHC is a non-profit public housing advocacy group involved in over 300 municipal 

declaratory judgment actions throughout the state. As FSHC has a significant case load, it has only 

so many resources it can devote to any particular town to ensure that it is complying with their 

agreement, and, unlike Pulte, it does not have firsthand knowledge regarding the Property, the 

construction of the Development, the Borough’s approval of the original and revised Plans, 

Resolution compliance, and the Borough’s repeated bad faith tactics. Therefore, no party currently 

in this matter can adequately represent Pulte’s interest as it relates to the Borough’s efforts to 

impede the Development through the Notice of Violation.  

It is beyond dispute that the Borough has violated its obligations by issuing the Notice of 

Violation and Notice of Default, refusing to issue further zoning permits, and demanding that Pulte 

either remove the constructed Retaining Walls or submit an application to the Board for amended 

site plan approval. As set forth above and in Pulte’s letter in response to the Notice of Violation, 

the purported violations are either unenforceable based on the Borough’s conduct (e.g. by 

repeatedly approving iterations of the Plans containing retaining walls in excess of six feet, issuing 

                                                                                                                                                                                               SOM-L-000903-15   03/12/2024 2:49:22 PM   Pg 20 of 32   Trans ID: LCV2024651843 



84792838.1  -18-

permits for the construction of the walls, and waiting until after construction of the walls was 

substantially completed to allege that a design waiver was needed), or are entirely unsupported by 

the undisputed facts (e.g. alleging that grade changes somehow modified the layout of a roadway 

network or altered building height). Conditioning the issuance of future zoning permits on Pulte 

incurring significant costs to cure such unsupported violations certainly does not constitute 

cooperation with Pulte or facilitation of its construction of the Development. Rather it has the 

effect of delaying construction by imposing unnecessary cost-generative standards and 

requirements in clear violation of the FSHC Settlement Agreement, AHA, and AJOR. See Gianetti 

Cert., Exs. A-B (FSHC Settlement Agreement), Ex. H (AJOR), and Ex. E (AHA). The Borough 

has failed to comply with its obligations, and Pulte is uniquely situated to assert its rights. 

Given Pulte’s interest in this matter and the importance of the Development in addressing 

the Borough’s affordable housing obligation, Pulte has met the standard for intervention as of right 

under R. 4:33-1. In the alternative, it should be permitted to intervene pursuant to R. 4:33-2. 

B. Pulte’s Motion to Intervene is Timely and Will not Delay Final Disposition of the 
Case. 

Case law is clear that intervention is appropriate where a party seeks to intervene, not for 

the purpose of restarting the process from the beginning, but to participate in the proceedings from 

the existing stage. See Chesterbrooke, 237 N.J. Super. at 125-26. Intervention as of right has been 

granted even in cases that were already adjudicated or settled. Meehan, 317 N.J. Super. at 571-72 

(granting intervention subsequent to settlement); see also Allan-Deane Corp. v. Bedminster Twp.,

63 N.J. 591, 591-92 (1973) (ruling that intervention should be granted despite the fact that the case 

was ready to be tried within 30-days).  

The Borough filed this DJ Action over nine years ago, yet continues to have issues with its 

compliance. The Notice of Violation is the Borough’s latest roadblock with respect to the 
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Development, and Pulte requested in its response letter that the Borough rescind the Notice of 

Violation by February 23, 2024. The Borough refused to do so and instead issued the Notice of 

Default, necessitating this Motion. As the delays in this DJ Action (and the production of 

affordable housing) have been solely caused by the Borough, Pulte’s intervention will only hasten 

the Borough’s compliance and ultimately lead to the production of additional affordable housing. 

Given the satisfaction of the standards under R. 4:33, Pulte should be permitted to intervene.  

C. Pulte Qualifies as an Indispensable Party that Must be Joined 

Closely related to the principles of mandatory intervention are the principles of joinder. 

Here, Pulte is more than merely an interested party, but also an indispensable party required to be 

joined pursuant to R. 4:28-1. The Rule states: 

(a) A person who is subject to service of process shall be joined as 
a party to the action if . . . (2) the person claims an interest in the 
subject of the action and is so situated that the disposition of the 
action in the person’s absence may . . . (i) as a practical matter impair 
or impede the person’s ability to protect that interest. 

R. 4:28-1. 

“Whether a party is indispensable depends upon the circumstances of the particular case.” 

Allen B. Du Mont Lab’ys, Inc. v. Marcalus Mfg. Co., 30 N.J. 290, 298 (1959). As a general 

proposition, a party is indispensable when he has an interest inevitably involved in the subject 

matter before the court and a judgment cannot justly be made between the litigants without either 

adjudging or necessarily affecting the absentee’s interest. Id. “Indispensability is usually 

determined from the [perspective] of the absent party.” Pressler & Verniero, Current N.J. Court 

Rules, Comment 3.1 on R. 4:28-1 (GANN 2021). 

Pulte qualifies as an indispensable party that must be joined pursuant to R. 4:28-1(a)(2)(i). 

Pulte has an undeniable interest in the subject of the action, i.e. whether the Borough has met its 

constitutional obligation to provide a realistic opportunity for the development of affordable 
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housing. Pulte holds vested rights pursuant to the AHA for the construction of the Development – 

an inclusionary project that is included in the FSHC Settlement Agreement, noted in the AJOR, 

and a fundamental component of the Borough’s affordable housing compliance plan. This interest 

can only be protected by establishing that the Borough defaulted on its obligations under the FSHC 

Settlement Agreement, AJOR, and AHA by issuing the Notice of Violation and Notice of Default 

because such notices impose unreasonable, cost-generative standards and requirements on Pulte’s 

completion of the Development.  

The existing parties’ interests in this matter are so materially distinct from, and at such 

odds with, the interests of Pulte, that adjudication and disposition of this matter without Pulte’s 

participation substantially impairs its ability to protect that interest. The Borough is a municipal 

government entity that is clearly adverse to Pulte based on its service of the Notice of Violation 

and Notice of Default. The Borough has an interest in establishing its compliance with its 

constitutional obligation to provide a realistic opportunity for the development of affordable 

housing and the satisfaction of the AHA, AJOR, and FSHC Settlement Agreement, which is 

directly at odds with Pulte’s interest. Therefore, Pulte should be permitted to intervene and assert 

its rights. 

POINT II

THIS COURT SHOULD ENFORCE PULTE’S RIGHTS 
AND THE FSHC SETTLEMENT AGREEMENT, AJOR, AND AHA 

The FSHC Settlement Agreement, AJOR, and AHA all require the Borough to facilitate 

Pulte’s construction of the Development rather than impede it. See Gianetti Cert., Exs. A-B (FSHC 

Settlement Agreement), Ex. E (AHA), Ex. H (AJOR). Paragraph 6(d) of the FSHC Settlement 

Agreement requires the Borough to “cooperate with [Pulte’s] efforts to obtain all required 

approvals and permits from all relevant public entities and utilities for the Development,” and to 
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“not impose development standards and/or requirements that are considered to be unreasonably 

cost-generative.” Id., Exs. A-B. The AHA has substantially the same terms, Id., Ex. E (AHA) at 

¶¶ 4.3, 4.4, 5.3, 7.1, except it goes a step further in that it requires that “[t]he Borough, and all 

officers, employees and agents of the Borough shall take all reasonable steps to foster and 

facilitate” construction of the Development. Id., Ex. E (AHA) at ¶ 4.3. The AJOR reiterates that 

the Borough has ongoing obligations with respect to the AHA, meaning that the Borough must 

continue to cooperate with Pulte and facilitate construction of the Development as a condition of 

the AJOR. Id., Ex. H (AJOR). Yet here we are, almost eight years since the Borough filed its DJ 

Action, and its most critical affordable housing development has yet to produce any affordable 

units. 

It is clear from the baseless and unsupportable Notice of Violation and subsequent Notice 

of Default that the Borough has utterly failed to satisfy its obligations pursuant to the FSHC 

Settlement Agreement, AHA, and AJOR. Instead of fostering and facilitating the Development, 

the Notice of Violation and Notice of Default will unduly delay and unreasonably inflate the costs 

associated with construction, which undermines the creation of affordable housing that has been 

earmarked by the Borough in its compliance plan to address its constitutional affordable housing 

obligation. The Borough’s representation that it will not delay issuing any zoning permits for the 

affordable housing buildings at the Development is a red herring because it reiterated that it will 

continue to withhold permits for the market-rate buildings until the Notice of Violation is cured. 

Based on the Affordable Phasing Schedule, where the market-rate units subsidize the affordable 

units and the affordable units do not have to be produced until a certain number of market-rate 

units are produced, any delays to the market-rate buildings will result in corresponding delays to 

the affordable housing buildings. See supra at pp. 10-11. That the Borough admits that there are 
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retaining walls in excess of six feet on other parts of the Property for which it has processed zoning 

permits and not issued any violations only underscores the Borough’s bad faith and unfair dealing. 

A. Motion to Enforce Litigant’s Rights Standard. 

The law governing enforcement of litigant’s rights pursuant to R. 1:10-3 permits Pulte to 

seek relief. Courts generally view standing to assert a motion to enforce litigant’s rights liberally, 

as even amicus curiae are granted standing to seek relief. See Pressler & Verniero, Current N.J. 

Court Rules, Comment 4.1.2 on R. 1:10-3 (citing Asbury Park Bd. of Educ. v. N.J. Dep’t of Educ., 

369 N.J. Super. 481, 486-487 (App. Div.), aff’d in part and rev’d in part, 180 N.J. 109 (2004)). If 

Pulte is permitted to intervene in this action, it will have sufficient standing to seek court 

intervention and enforcement of FSHC Settlement Agreement, AJOR, and AHA. 

Generally, “a litigant in any action may seek relief by application in the action.” R. 1:10-3. 

This Rule does not require establishing that the violator of an order acted with the intention to 

disobey, as would be necessary for a finding of contempt, as the focus is on the vindication of 

litigant’s rights. Mount Laurel IV, 221 N.J. at 17 (citing Lusardi v. Curtis Point Prop. Owners 

Ass’n, 138 N.J. Super. 44, 49 (App. Div. 1975)). Courts have recognized that the rule evinces “an 

intent toward flexibility when the enforcement of rights is at stake” and that judicial discretion is 

key in “fashioning relief to litigants when a party does not comply with a judgment or order.” Id. 

at 17-18. Similar to Mount Laurel IV, the enforcement of the FSHC Settlement Agreement, AJOR, 

and AHA approved by this court is remedial of constitutional rights, and will bring the Borough 

into compliance with its affordable housing obligations. See id. at 20. 

B. The Borough has Breached its Obligations in the FSHC Settlement Agreement, 
AJOR, and AHA by issuing the Notice of Violation and Notice of Default and Refusing 
to Issue Permits. 

The Borough clearly issued the Notice of Violation and subsequent Notice of Default for 

the illegitimate and bad faith purpose of frustrating Pulte’s construction of the Development. As 
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stated above, the alleged violations relating to Condition 33 and “building height” lack factual 

support. With respect to Condition 33, the Notice of Violation alleges that the grade changes 

impacted the “height of the roadway network.” However, Condition 33 requires Board review and 

approval only if the stormwater management design impacts that layout of the roadway network, 

and the revisions to the Plans did not result in any changes to the layout. Gladstone Cert., ¶¶ 12, 

14. Further Board approval is not necessary because there is no violation. 

The purported “building height” violation also is belied by the facts. The Borough alleges 

that the grade changes will “alter the perception of building height,” and then baselessly states that 

the buildings will be as much as eight feet higher than what was represented to the Board. This 

simply is not true. Id., ¶¶ 12, 14. Conspicuously absent from the Notice of Violation is any 

reference to how “building height” is calculated under the Ordinance. The Ordinance sets forth the 

following definition of “Building height”: “the vertical distance measured to the highest point of 

the building from the average elevation of the finished grade six (6) feet from the foundation.” 

Gianetti Cert., Ex. M (Ordinance Excerpts) (emphasis added). Accordingly, grade changes that 

occurred after the conclusion of the Board hearings, which are the result of revisions to the 

stormwater management design in direct response to the Engineer Review and NJDEP comments, 

do not impact the calculation of building height or the variance relief previously granted by the 

Board for said building height. Once again, there is no need for an amended application to the 

Board because the grade changes had no impact on the calculation of building height. 

Finally, the alleged violation relating to the height of the Retaining Walls is directly at odds 

with the Borough’s approval of the original Plans that included comparable retaining walls that 

also were above six feet, including walls as high as 22-feet. Gladstone Cert., ¶ 4. The Borough did 

not require design waiver relief for those walls. This begs the question –– why should a design 
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waiver be necessary for additional Retaining Walls of comparable height and for the same purpose, 

especially when the walls were necessary to comply with the Resolution’s stormwater 

management provisions? Further undercutting this violation is the fact that the Borough Engineer 

approved the stormwater redesign (which included the additional Retaining Walls), and the revised 

Plans were signed by the Board Chairman on March 15, 2023. Id., ¶¶ 11-16; Mullen Cert., 6-10, 

Exs. A-B. The Borough’s admission that the Notice of Violation does not apply to the initial 

retaining walls, which are on the affordable housing apartment lot, and that it will continue to 

process zoning permits for that lot highlights the Borough’s bad faith and dispels any potential 

argument that the subject Retaining Walls somehow impermissibly violate the Ordinance, 

undermine the character of the zoning district, or have otherwise caused harm to the Borough or 

its residents. 

Worse yet, the Borough issued permits to Pulte to construct the very Retaining Walls it 

now contends require a design waiver. Mullen Cert., ¶ 10, Exs. D-E. The Borough cannot credibly 

dispute that it expected Pulte to reasonably rely on the permits and commence construction, which 

is exactly what Pulte did at substantial cost (approximately $1,354,000.00). Id., ¶ 11. Moreover, 

those multi-million dollar improvements were approved by the Borough engineering inspectors. 

Id., Exs. A-B. In the face of these undisputed facts, it simply is not reasonable or in the spirit of 

cooperation for the Board to require Pulte to incur the significant costs associated with removing 

the Retaining Wall or submitting an amended site plan application to the Board for approval (where 

the first application took several hearings and had significant objections, including from a recently 

elected Council member). 

Under these circumstances, equitable doctrines, such as equitable estoppel, laches, and 

relative hardship, should preclude the Borough from rescinding the permits for the Retaining Walls 
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and/or imposing retroactive requirements related thereto, including, but not limited to, requiring 

Pulte to obtain a design waiver and/or further approval of amended Plans. Equitable principles of 

estoppel may be applied against a municipality “where the interests of justice, morality and 

common fairness clearly dictate that course.” Gruber v. Mayor & Twp. Comm. of Raritan, 39 

N.J. 1, 13 (1962). Although equitable estoppel is rarely invoked against governmental entities, the 

remedy is available “where [the government entity’s] misconduct or that of its officials acting 

strictly within the scope of unlawful authority threatens to work a serious injustice against a person 

who has reasonably relied upon such conduct to his detriment.” Mott v. Zoning Bd. of Adjustment 

of Ocean City, No. A-1584-08T1, 2009 WL 3460397, at *2 (N.J. Super. Ct. App. Div. Oct. 16, 

2009) (quoting Capano v. Borough of Stone Harbor, 530 F. Supp. 1254, 1267 (D.N.J. 1982)). New 

Jersey courts have applied equitable estoppel where a township’s building inspector wrongfully, 

but in good faith, issues a construction permit and the recipient of the permit reasonably and in 

good faith relies on that permit to their detriment. Id. at *3 (affirming decision applying equitable 

estoppel where a building owner reasonably relied, in good faith, upon zoning and building permits 

issued by the municipality, which attempted to revoke the permits for noncompliance with the 

zoning code after the owner expended substantial amounts of money); Hill v. Bd. of Adjustment of 

Eatontown, 122 N.J. Super. 156, 162 (App. Div. 1972).6

Here, there is no doubt that it was within the Borough’s authority to issue the permit for 

the Retaining Walls and that Pulte was reasonable in relying upon those permits to its significant 

6 The holding in Hill was clarified in Jesse A. Howland & Sons, Inc. v. Borough of Freehold, 143 N.J. Super. 484, 
489 (App. Div. 1976), in which the Appellate Division held that courts should also consider the construction of the zoning 
ordinance in determining whether the official acted without reasonable basis in issuing the permit. Here, the Board’s and its 
professionals’ approval of the retaining walls in the original Plans and repeated approvals of the subject Retaining Walls in 
the revised Plans supports a finding that there was a reasonable basis to issue the permit and a good faith basis for Pulte to 
rely upon the permit in commencing construction. Construction of the Ordinance also weighs in Pulte’s favor because: (1) 
the Borough inexplicably limits access to the Ordinance by requiring that it be reviewed in person at the Borough’s office 
(it is not available online); and (2) the wall height design standard is buried in the 450+ page appendix containing 
amendments to the Ordinance. See supra at p. 14. Even the Borough’s representatives misconstrued the Ordinance after 
belatedly raising the issue in December 2023. Mullen Cert., ¶ 13.
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financial detriment. It would be incredibly unjust to force Pulte to incur significant costs to cure 

the alleged violation and either demolish the wall or seek further Board approval relating to the 

Retaining Walls, particularly after the Borough and its professionals had ample opportunity 

throughout the approval process (specifically, from April 9, 2021 when the Plans were initially 

submitted to the Board until August 8, 2023, when the Borough Engineer issued his second letter 

approving construction of the Retaining Walls (Mullen Cert., Exs. A-B)) to raise the Retaining 

Walls as an issue and instead inexcusably waited to do so until December 2023, over one month 

after the walls were substantially constructed.  

Based on the foregoing, the Notice of Violation relating to the Retaining Walls also should 

be invalidated pursuant to the equitable doctrine of laches. Hill, 122 N.J. Super. at 163-64 

(applying laches where plaintiff inequitably sought revocation of a construction permit after 

plaintiff had notice that the defendant reasonably relied on the permit and was expending 

substantial sums of money). Also, because the Borough cannot claim any discernible damage or 

hardship relating to the Retaining Walls in light of the fact that it is not seeking any relief with 

respect to the retaining walls set forth in the original Plans, which are of comparable height, the 

equitable doctrine of relative hardship also applies. Id. at 164 (finding that the doctrine of relative 

hardship precludes claims where there would be severe hardship to force the defendant to 

retroactively comply with zoning ordinances when the “plaintiffs have suffered no discernible 

damage by the proposed construction” and the violation “is consistent with many other properties 

in the neighborhood”). 

In short, the Borough was aware of and approved all of the site conditions that are the 

subject of the Notice of Violation and Notice of Default. The Borough specifically required Pulte 

to address stormwater management as part of Resolution compliance, and Pulte submitted 
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amended Plans to the Board delineating exactly how it proposed to achieve that compliance. The 

amended Plans included the proposed Retaining Walls and grading modifications, and the Borough 

and its professionals approved those amended Plans time and time again. The Borough then issued 

permits to Pulte so it could implement the stormwater management system, which the Borough 

knew Pulte reasonably relied upon in commencing construction. Only after Pulte spent over one 

million dollars to substantially complete that construction did the Borough finally issue the Notice 

of Violation, in which it contends, for the first time, that the Retaining Walls and grading 

modifications that it preapproved violate the Ordinance and other conditions. It is difficult to 

imagine a more clear example of inexcusable delay, bad faith, and underhanded dealing. 

The Development is an essential component of the Borough’s affordable housing 

obligation. Pursuant to the FSHC Settlement Agreement, AHA, and AJOR, the Borough has an 

ongoing obligation to support the Development and cooperate with Pulte in delivering affordable 

housing units, and to do so without imposing unnecessary cost-generative measures on Pulte. 

Issuing the Notice of Violation falls well short of those obligations. Refusing to issue building 

permits, even if just for the market-rate units, will delay the construction of the affordable housing 

as the market-rate units subsidize the construction of the affordable units and the delivery of the 

affordable units are tied to the delivery of the market-rate units pursuant to the Affordable Phasing 

Schedule. 

Based upon the Borough’s failure to comply with the FSHC Settlement Agreement, AJOR, 

and AHA, Pulte respectfully requests that the Court find the Borough to be in noncompliance with 

the AJOR and the terms set forth in the FSHC Settlement Agreement and AHA; find that the 

Notice of Violation and Notice of Default are invalid and void ab initio, and direct the Borough as 

part of its affordable housing compliance to not unreasonably withhold zoning permits needed for 
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the Development; and direct the Borough to reimburse Pulte for all reasonable legal and 

professional fees in connection with the preparation of its letter in response to the Notice of 

Violation and this Motion. 

C. Borough’s Recent Pattern of Obstructing this Development 

The recent Notice of Violation and Notice of Default are only the latest in a series of efforts 

by the Borough to delay the Development since the prior Mayor resigned in 2022 and the main 

objector to the Development during the site plan hearings, Charles Schwester, was elected to the 

Council. Mullen Cert., ¶ 19, Ex. I. This is not a coincidence.7 Towards the end of 2022 while Pulte 

was in Resolution compliance, the Borough refused to: (a) execute a Developers Agreement with 

Pulte, and (b) approve easements that Pulte was granting to the Borough for its benefit. Id. This 

was done because without the Developers Agreement and approved easements, Pulte could not 

obtain building permits. Id. Melillo had to file a motion to intervene and enforce litigant’s rights 

that was joined by FSHC. The motion and claims therein were resolved before the Court 

considered it.  

As such, any order granting this motion should also make clear that should the Borough 

continue to seek to enforce the invalid Notice of Violation and Notice of Default, unreasonably 

refuse to issue zoning permits for the Development, or should the Borough take any further actions 

to unreasonably delay or otherwise impede the construction of the Development, the Borough’s 

immunity and protection from builder’s remedy lawsuits shall be stripped. Further, Pulte should 

be entitled to attorneys’ fees for having to file this motion and seek relief from this Court just to 

7 Indeed, Mr. Schwester has publicly vowed to stop the Development, including at February 2023 council meeting 
that resulted in his arrest. Mullen Cert., ¶ 19, Ex. I. Mr. Schwester also has repeatedly trespassed onto the Property both 
during and after working hours, and has driven his car into restricted work areas, placing himself and workers in danger of 
injury. Id.  
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build the Development that has been part of the Borough’s affordable housing plan for years and 

was approved by the Board. This Borough’s bad-faith and obstructionist behavior needs to stop. 

CONCLUSION 

For the foregoing reasons, the Court should grant Pulte’s motion for Intervention and to 

enforce the FSHC Settlement Agreement, AJOR, and AHA. 

Day Pitney LLP 
Attorneys for Movant/Interested Party  
Pulte Homes of NJ, Limited Partnership 

By:  
Craig M. Gianetti, Esq. 
A Member of the Firm 

DATED: March 12, 2024  
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DAY PITNEY LLP 
ONE JEFFERSON ROAD

Parsippany, New Jersey 07054 
Craig M. Gianetti (036512003) 
(973) 966-6300 
Attorneys for Movant/Interested Party  
Pulte Homes of NJ, Limited Partnership 

IN THE MATTER OF THE 
APPLICATION OF THE BOROUGH 
OF FAR HILLS, COUNTY OF 
SOMERSET 

: 

: 

: 

: 

: 

: 

: 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: SOMERSET COUNTY 
DOCKET NO.: SOM-L-903-15 

(CIVIL ACTION- MOUNT LAUREL) 

CERTIFICATION OF  
CRAIG M. GIANETTI IN SUPPORT OF 

MOTION TO INTERVENE AND 
MOTION TO ENFORCE LITIGANT’S 

RIGHTS

I, Craig M. Gianetti, of full age, hereby certifies as follows:  

1. I am an attorney-at-law of the State of New Jersey and am a member of the law firm 

of Day Pitney LLP, attorneys for Movant/Interested Party Pulte Homes of NJ, Limited Partnership 

(“Pulte”) in connection with the above-referenced matter. As such, I am fully familiar with the facts 

and circumstances set forth herein. I make this Certification in support of Pulte’s Motion to Intervene 

and Motion to Enforce Litigant’s Rights.  

2. A true copy of the Fair Share Housing Center Settlement Agreement dated October 

15, 2018 in In the Matter of the Application of the Borough of Far Hills, County of Somerset, Docket 

No. SOM-L-903-15 is attached hereto as Exhibit A. 

3. A true copy of the First Amendment to Fair Share Housing Center Settlement 

Agreement dated July 6, 2020 in In the Matter of the Application of the Borough of Far Hills, County 

of Somerset, Docket No. SOM-L-903-15 is attached hereto as Exhibit B. 
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4. A true copy of Pulte’s proposed Answer and Affirmative Defenses, if permitted to 

intervene, is attached hereto as Exhibit C pursuant to R. 4:33-3. 

5. A true copy of the Memorandum of Understanding dated October 9, 2018 by and 

between the Borough of Far Hills (the “Borough”) and Pulte’s predecessor in interest, Melillo 

Equities, LLC (“Melillo”), is attached hereto as Exhibit D. 

6. A true copy of the Affordable Housing Agreement dated December 9, 2019 by and 

between the Borough and Pulte’s predecessor in interest, Melillo, is attached hereto as Exhibit E. 

7. A true copy of the Order of Fairness and Preliminary Round 3 Compliance entered on 

February 26, 2019 is attached hereto as Exhibit F. 

8. A true copy of the Conditional Order of Final Judgment of Compliance and Repose 

entered on December 16, 2020 is attached hereto as Exhibit G. 

9. A true copy of the Amended Order of Final Judgment of Compliance and Repose 

entered on March 16, 2022 is attached hereto as Exhibit H. 

10. A true copy of the Borough of Far Hills Planning Board Resolution No. 2022-10 dated 

February 7, 2022 is attached hereto as Exhibit I. 

11. A true copy of the Certification of Anthony Melillo, dated February 21, 2023, and 

filed in this action on February 22, 2023, is attached hereto as Exhibit J. 

12. A true copy of my February 14, 2024 letter, sent on behalf of Pulte in response to the 

January 18, 2024 Notice of Violation served on Pulte by the Borough’s Zoning Officer is attached 

hereto as Exhibit K. 

13. A true copy of the February 27, 2023 letter from the Borough’s attorney, Albert E. 

Cruz, is attached hereto as Exhibit L. 
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14. True copies of the relevant pages of the Land Management Ordinance of the Borough 

of Far Hills (the “Ordinance”) is attached hereto as Exhibit M. Unlike most other municipalities in 

this State, one cannot view the Borough’s Ordinance online. Rather, the Ordinance is only available 

for review at the Borough’s office. The Ordinance as a code book is from 1989. Attached to the 

Ordinance is an appendix that is over 450-pages in length that includes each and every ordinance 

adopted by the Borough after 1989 that amends the Ordinance. The section of the Ordinance relating 

to wall height design standards was adopted in 2016 and is included in the aforementioned appendix 

of Ordinance amendments.  

I hereby certify that the foregoing statements made by me are true.  I am aware that if any of 

the foregoing statements made by me are willfully false, I am subject to punishment.   

Craig M. Gianetti 
DATED: March 12, 2024 
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DAY PITNEY LLP 
ONE JEFFERSON ROAD

Parsippany, New Jersey 07054 
Craig M. Gianetti (036512003) 
(973) 966-6300 
Attorneys for Defendant-Intervenor  
Pulte Homes of NJ, Limited Partnership 

IN THE MATTER OF THE 
APPLICATION OF THE BOROUGH 
OF FAR HILLS, COUNTY OF 
SOMERSET 

: 

: 

: 

: 

: 

: 

: 

SUPERIOR COURT OF NEW JERSEY  
LAW DIVISION: SOMERSET COUNTY 
DOCKET NO.: SOM-L-903-15 

[PROPOSED] ANSWERS AND 
AFFIRMATIVE DEFENSES OF 

DEFENDANT-INTERVENOR PULTE 
HOMES OF NJ, LIMITED 

PARTNERSHIP 

Defendant-Intervenor Pulte Homes of NJ, Limited Partnership (“Pulte”) having its principal 

place of business at 27 Route 202, Suite 6, Far Hills, New Jersey 07931, by way of an Answer to the 

Complaint filed by and on behalf of the Borough of Far Hills (the “Borough”) says: 

AS TO BACKGROUND 

1. Admitted. 

2. Admitted.  

3. Pulte neither admits nor denies the allegations set forth in paragraph 3 of the 

Complaint, as the Supreme Court Decisions, So. Burlington County N.A.A.C.P. v. Tp. of Mount 

Laurel, 67 N.J. 151 (1975) ( “Mount Laurel I”) and So. Burlington County N.A.A.C.P. v. Tp. of 

Mount Laurel, 92 N.J. 158 (1983) (“Mount Laurel II”), and the New Jersey Fair Housing Act, 

N.J.S.A. 52:27D-301 et seq. (“FHA”) speaks for themselves. 
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4. Admitted. 

AS TO COUNT 1 

5. Admitted. 

6. Admitted. 

7. Pulte neither admits nor denies the allegations set forth in paragraph 7 of the 

Complaint, as the Mount Laurel II case speaks for itself. 

8. Pulte neither admits nor denies the allegations set forth in paragraph 8 of the 

Complaint, as the FHA speaks for itself. 

9. Pulte neither admits nor denies the allegations set forth in paragraph 9 of the 

Complaint, as the FHA speaks for itself. 

10. Pulte neither admits nor denies the allegations set forth in paragraph 10 of the 

Complaint, as the Mount Laurel II case speaks for itself. 

11. Pulte neither admits nor denies the allegations set forth in paragraph 11 of the 

Complaint, as this is a legal conclusion to which no response is required.  

12. Pulte neither admits nor denies the allegations set forth in paragraph 12 of the 

Complaint, as the FHA speaks for itself. 

13. Pulte neither admits nor denies the allegations set forth in paragraph 13 of the 

Complaint, as the FHA speaks for itself. 

14. Pulte neither admits nor denies the allegations set forth in paragraph 14 of the 

Complaint, as the FHA speaks for itself. 
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15. Pulte neither admits nor denies the allegations set forth in paragraph 15 of the 

Complaint, as the FHA speaks for itself.  

16. Pulte neither admits nor denies the allegations set forth in paragraph 16 of the 

Complaint, as the Mount Laurel II case speaks for itself.  

17. Pulte neither admits nor denies the allegations set forth in paragraph 17 of the 

Complaint, as the J.W. Field Co., Inc. v. Tp. of Franklin, 204 N.J. Super. 445 (Law Div. 1985) 

(“JW”) case speaks for itself.  

18. Pulte neither admits nor denies the allegations set forth in paragraph 18 of the 

Complaint, as the JW case speaks for itself.  

19. Pulte neither admits nor denies the allegations set forth in paragraph 19 of the 

Complaint, as the Mount Laurel III case speaks for itself. 

20. Pulte neither admits nor denies the allegations set forth in paragraph 20 of the 

Complaint, as the Mount Laurel III case speaks for itself. 

21. Pulte neither admits nor denies the allegations set forth in paragraph 21 of the 

Complaint, as this is a legal conclusion to which no response is required.  

22. Pulte neither admits nor denies the allegations set forth in paragraph 22 of the 

Complaint, as this is a legal conclusion to which no response is required.  

23. Pulte neither admits nor denies the allegations set forth in paragraph 23 of the 

Complaint, as the JW case speaks for itself.  

24. Pulte neither admits nor denies the allegations set forth in paragraph 24 of the 

Complaint, as the JW case speaks for itself.  
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25. Pulte neither admits nor denies the allegations set forth in paragraph 25 of the 

Complaint, as this is a legal conclusion to which no response is required.  

26. Pulte neither admits nor denies the allegations set forth in paragraph 26 of the 

Complaint, as the In the Matter of the Adoption of N.J.A.C. 5:96 and 5:97 by the New Jersey 

Council on Affordable Housing, 221 N.J. 1 (2015) (“In re COAH”) case speaks for itself.  

27. Pulte neither admits nor denies the allegations set forth in paragraph 27 of the 

Complaint, as this is a legal conclusion to which no response is required.  

28. Pulte neither admits nor denies the allegations set forth in paragraph 28 of the 

Complaint, as In re Coah case speaks for itself.  

29. Pulte neither admits nor denies the allegations set forth in paragraph 29 of the 

Complaint, as this is a legal conclusion to which no response is required.  

30. Pulte neither admits nor denies the allegations set forth in paragraph 30 of the 

Complaint, as this is a legal conclusion to which no response is required.  

31. Pulte neither admits nor denies the allegations set forth in paragraph 31 of the 

Complaint, as this is a legal conclusion to which no response is required. 

32. Pulte neither admits nor denies the allegations set forth in paragraph 32 of the 

Complaint, as this is a legal conclusion to which no response is required.  

33. Pulte neither admits nor denies the allegations set forth in paragraph 33 of the 

Complaint, as this is a legal conclusion to which no response is required.  

34. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 
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35. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

36. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

37. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

38. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

39. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

40. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

41. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

42. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

43. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

44. Pulte neither admits nor denies the allegations set forth in paragraph 44 of the 

Complaint, as In re Coah case speaks for itself.  
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45. Pulte neither admits nor denies the allegations set forth in paragraph 45 of the 

Complaint, as In re Coah case speaks for itself.  

46. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

47. Pulte neither admits nor denies the allegations set forth in paragraph 47 of the 

Complaint, as this is a legal conclusion to which no response is required.  

48. Pulte neither admits nor denies the allegations set forth in paragraph 48 of the 

Complaint, as this is a legal conclusion to which no response is required.  

49. Pulte neither admits nor denies the allegations set forth in paragraph 49 of the 

Complaint, as this is a legal conclusion to which no response is required.  

50. Pulte neither admits nor denies the allegations set forth in paragraph 50 of the 

Complaint, as this is a legal conclusion to which no response is required.  

51. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

52. Pulte neither admits nor denies the allegations set forth in paragraph 52 of the 

Complaint, as this is a legal conclusion to which no response is required.  

53. Pulte neither admits nor denies the allegations set forth in paragraph 53 of the 

Complaint, as the FHA speaks for itself. 

54. Pulte neither admits nor denies the allegations set forth in paragraph 54 of the 

Complaint, as this is a legal conclusion to which no response is required.  
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55. Pulte neither admits nor denies the allegations set forth in paragraph 55 of the 

Complaint, as this is a legal conclusion to which no response is required.  

56. Pulte neither admits nor denies the allegations set forth in paragraph 56 of the 

Complaint, as this is a legal conclusion to which no response is required.  

57. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

58. Pulte neither admits nor denies the allegations set forth in paragraph 58 of the 

Complaint, as this is a legal conclusion to which no response is required.  

59. Pulte neither admits nor denies the allegations set forth in paragraph 59 of the 

Complaint, as this is a legal conclusion to which no response is required.  

60. Pulte neither admits nor denies the allegations set forth in paragraph 60 of the 

Complaint, as this is a legal conclusion to which no response is required.  

61. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

62. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

63. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

64. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 
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65. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

66. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

67. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

68. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

69. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

70. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

71. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

72. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

73. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

74. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 
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75. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

76. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

77. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

78. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

79. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

80. Denied.  

81. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

82. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

83. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

84. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

85. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 
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86. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

87. Pulte neither admits nor denies the allegations set forth in paragraph 87 of the 

Complaint, as this is a legal conclusion to which no response is required.  

88. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

89. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

90. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

91. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

92. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

93. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

94. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

95. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 
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96. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

97. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

98. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

99. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

100. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

101. Pulte neither admits nor denies the allegations set forth in paragraph 101 of the 

Complaint, as the Mount Laurel II case speaks for itself. 

102. Pulte neither admits nor denies the allegations set forth in paragraph 102 of the 

Complaint, as the FHA speaks for itself. 

103. Pulte neither admits nor denies the allegations set forth in paragraph 103 of the 

Complaint, as this is a legal conclusion to which no response is required.  

104. Pulte neither admits nor denies the allegations set forth in paragraph 104 of the 

Complaint, as this is a legal conclusion to which no response is required.  

105. Pulte neither admits nor denies the allegations set forth in paragraph 105 of the 

Complaint, as this is a legal conclusion to which no response is required.  
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106. Pulte neither admits nor denies the allegations set forth in paragraph 106 of the 

Complaint, as this is a legal conclusion to which no response is required.  

107. Pulte neither admits nor denies the allegations set forth in paragraph 107 of the 

Complaint, as this is a legal conclusion to which no response is required.  

108. Pulte neither admits nor denies the allegations set forth in paragraph 108 of the 

Complaint, as this is a legal conclusion to which no response is required.  

109. Pulte neither admits nor denies the allegations set forth in paragraph 109 of the 

Complaint, as this is a legal conclusion to which no response is required.  

110. Pulte neither admits nor denies the allegations set forth in paragraph 110 of the 

Complaint, as this is a legal conclusion to which no response is required.  

111. Pulte neither admits nor denies the allegations set forth in paragraph 111 of the 

Complaint, as this is a legal conclusion to which no response is required.  

112. Pulte neither admits nor denies the allegations set forth in paragraph 112 of the 

Complaint, as this is a legal conclusion to which no response is required.  

113. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

114. Pulte neither admits nor denies the allegations set forth in paragraph 114 of the 

Complaint, as the FHA speaks for itself. 

115. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 
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116. Pulte neither admits nor denies the allegations set forth in paragraph 116 of the 

Complaint, as this is a legal conclusion to which no response is required.  

117. Denied. 

118. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

119. Pulte neither admits nor denies the allegations set forth in paragraph 119 of the 

Complaint, as this is a legal conclusion to which no response is required.  

120. Pulte neither admits nor denies the allegations set forth in paragraph 120 of the 

Complaint, as this is a legal conclusion to which no response is required.  

121. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

AS TO COUNT 2 

122. Pulte repeats and incorporates the statements in As to Background, and As To Count 

1 as if set forth fully herein. 

123. Pulte neither admits nor denies the allegations set forth in paragraph 123 of the 

Complaint, as the FHA speaks for itself. 

124. Pulte neither admits nor denies the allegations set forth in paragraph 124 of the 

Complaint, as this is a legal conclusion to which no response is required.  

125. Pulte neither admits nor denies the allegations set forth in paragraph 125 of the 

Complaint, as this is a legal conclusion to which no response is required.  
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126. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

127. Pulte neither admits nor denies the allegations set forth in paragraph 127 of the 

Complaint, as this is a legal conclusion to which no response is required.  

128. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

129. Pulte neither admits nor denies the allegations set forth in paragraph 129 of the 

Complaint, as this is a legal conclusion to which no response is required.  

130. Pulte neither admits nor denies the allegations set forth in paragraph 130 of the 

Complaint, as this is a legal conclusion to which no response is required.  

131. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 

132. Pulte neither admits nor denies the allegations set forth in paragraph 132 of the 

Complaint, as this is a legal conclusion to which no response is required.  

133. Pulte neither admits nor denies the allegations set forth in paragraph 133 of the 

Complaint, as this is a legal conclusion to which no response is required.  

134. Pulte neither admits nor denies the allegations set forth in paragraph 134 of the 

Complaint, as this is a legal conclusion to which no response is required.  

135. Pulte does not have sufficient knowledge as to the truth of the allegations contained 

in this paragraph and leaves the Borough to its proofs. 
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WHEREFORE Pulte demands judgment: (1) only permitting temporary immunity to the 

Borough subject to conditions and benchmarks; and (2) any such other relief as the Court deems just 

and equitable. 

AFFIRMATIVE DEFENSES 

FIRST AFFIRMATIVE DEFENSE 

The Borough has failed to propose and/or adopt a constitutionally or statutorily compliant 

Housing Element and Fair Share Plan. 

SECOND AFFIRMATIVE DEFENSE  

The Borough has not adopted land use regulations or a zone plan which provide a realistic 

opportunity for the construction of its fair share of the regional need for affordable housing for low 

and moderate income families as required by the Mount Laurel Doctrine. 

THIRD AFFIRMATIVE DEFENSE 

The Borough has not provided a realistic opportunity for the construction of its fair share of 

the regional need for affordable housing for low and moderate income families as required by the 

Mount Laurel Doctrine. 

DAY PITNEY LLP  
Attorneys for Defendant/Intervenor 
Pulte Homes of NJ, Limited Partnership 

By:  
    CRAIG M. GIANETTI 
    A Member of the Firm 

DATED:  _______________, 2024 
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DESIGNATION OF TRIAL COUNSEL 

In the event that this matter requires a plenary hearing or trial before the court, pursuant to R.

4:5-1(c), Pulte hereby designates Craig M. Gianetti, Esq., of Day Pitney LLP, as its counsel for the 

purposes of said hearing or trial. 

DAY PITNEY LLP  
Attorneys for Defendant-Intervenor 
Pulte Homes of NJ, Limited Partnership 

By:  
         CRAIG M. GIANETTI 
         A Member of the Firm 

DATED:  _________________, 2024 
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CERTIFICATION 

I hereby certify pursuant to R. 4:5-1 that this matter is not the subject of any other action 

pending in any court or of a pending arbitration proceeding, nor is any other action or arbitration 

proceeding contemplated.  I further certify that at this time I am unaware of any non-party who 

should be joined in this action pursuant to R. 4:28 or who is subject to joinder pursuant to R. 4:29-

1(b) because of potential liability to any party based on the same transactional facts. 

CRAIG M. GIANETTI 

DATED:  _______________, 2024 
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CERTIFICATION OF SERVICE 

I hereby certify that on this date a copy of the within Answer to the Complaint on behalf of 

Pulte Homes of NJ, Limited Partnership was served upon:  

Nancy L. Holm 
Surenian, Edwards & Nolan, LLC 
311 Broadway, Suite A 
Point Pleasant Beach, NJ 08730 
Attorneys for Declaratory Plaintiff, Borough of 
Far Hills

Ashley J. Lee, Esq. 
Fair Share Housing Center 
510 Park Boulevard 
Cherry Hill, NJ 08002 
Counsel for Intervenor-Defendant Fair Share 
Housing Center

Joseph V. Sordillo, Esq. 
DiFrancesco, Bateman, Kunzman, Davis, Lehrer 
& Flaum, PC 
15 Mountain Blvd. 
Warren, NJ 07059 
Attorneys for Declaratory Plaintiff, Borough of 
Far Hills

James T. Kyle, PP/AICP 
Kyle & McManus Associates 
2 East Broad Street, Second Floor 
Hopewell, NJ 08525 
Special Master 

Thomas C. Miller, A.J.S.C. (Ret.) 
Somerset County Superior Courthouse 
20 N. Bridge Street,  
Somerville, NJ 08876 
Special Master-March 16, 2022 CMO

by email and eCourts within the time provided by the Court’s Order granting intervention. 

CRAIG M. GIANETTI 

DATED:  _________________, 2024 
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AT'FORDABLE HOUSING AGREEMENT

This Affordable Housing Agreement ("Agreement") is made and entered into this 9th day of
December 2019, by and between the parties hereto:

MELILLO EQIIITES, LLC New Jersey limited liability company, having
offices at 350 Main Steet, Suite 8, Bedrninster, New Jersey 07921 (hereinafter
"Melillo");

and

TIIE BOROUGH OF FAR HILLS, a New Jersey municipal corporation in the
County of Somerset, with an address at 6 Prospect Steet, Far Hills, New Jersey
07931, (hereinafter "Far Hills" or the "Borough").

RECITALS:

Collectively, ttre Melillo and the Borough shall be referred to as the "Parties."

\ilHEREAS, incompliancewiththeNewJersey Supreme Courtdecisioninlnre Adoption
ofN.J.A.C. 5:96 &'5:97 by N.J. Council on Affordable Housing, 221 N.J. 1 (20i5) ("Mqunt_Laurgl
fY."), on or about JuIy 2,2015, the Borough of Far Hills ("Borough") filed an action with the
Superior Court of New Jersey, entitled In the Matter of the Application of the Borough of Far
Hills. Countv of Somerset, Docket No. SOM-L-903-15, seeking a Judgment of Compliance and
Repose approving its Fair Share Plan, in addition to related reliefs (the "Compliance Action"); and

WHEREAS, at a duly noticed public hearing on July 1,2019, the Planning Board of the
Borough of Far Hills ("Planning Board") adopted a Housing Element and Fair Share Plan
Qrereinafter "Affordable Housing Plan"), which was endorsed by the Mayor and Borough Cor:ncil
at its July 8,2019 public meeting, which is subject to the Court's review and approval; and

WHEREAS, Melillo approached the Borough with a proposal for the development of an
inclusionary, residential rental and for sale development on the properfy identified as Block 5, Lot
4, located at220 Route 202, consisting of approximately 42.3+ acres Qrereinafter referred to as

"Errico Acres Site") and the development of a mixed-use project on properly identified as Block
15, Lot 3 (located at 39 Dumont Road), Block 15, Lot 4 (located at 43 Dumont Road), Block 15,
Lot 5 (located at 45 Route 202) and Block 15, Lot 1.01 (located at 49 Route 202), consisting of
approximately 2.1 acres ("Far Hills Proper Site" together with the Errico Acres Site, the
"Properties") ; and

WHEREAS, at the October 9,2018 Borough Council meeting, Melillo made a public
presentation of the proposed development of the Errico Acres Site and Far Hills Proper Site, with
opportunity for the public input and question; and

WHEREAS, the Borough and Melillo entered into a Memorandum of Understanding,
dated October 9, 2078, setting for the general terms for the inclusionary, residential development
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at the Errico Acres site and mixed-use development (residential / commercial) on the Far Hills
Proper Site ("MOU") ; and

\ryHEREAS, the proposed residential development of the Errico Acres site agreed to be
developed with a permitted density of up to one hundred thirty four (134) total units, including not
less than twenty frve (25) non-age restricted, family rental affordable housing units and up to four
(4) age-restricted rental units (for a total of29 affordable rental units); and

WHEREAS, pursuant to subsequent negotiations, Melillo agreed to age-restrict the for
sale, market units at the Errico Acres site, which consisted up to one hundred and five (105) units,
and as the market rate units are subsidizing the construction of the affordable units, the Borough
agreed to make an afflordable housing contribution towards the project to address the loss in value
converting from a family project to an age-restricted project; and

WHEREAS, the Errico Acres Site inclusionary, residential development shall be
substantially consistent with the concept plan attached hereto as Exhibit A, subject to compliance
with the final zoning ordinance and the site plan approval process (the "Errico Acres Project");
and

\ilHEREAS, a copy of the form deed restriction to be placed on the affordable housing
units shall be consistent with form Appendix E2 of the UHAC Regulations, which is attached
hereto as Exhibit B and made aparthereof (the "Deed Restriction"); and

\ryHEREAS, the Parties firther agree as to the rezoning of the Far Hills Proper Site for a
mixed-used residential / commercial consisting of up to ten (10) residential rental units and up to
an additional 1,869 square feet of commercial development (beyond the existing37,897 square
feet of commercial development on the Far Hills Proper Site) to be finalized and completed at a
later date as set forth herein ("Far Hills Proper Project" together with Errico Acres Project,
'oOverall Projects"); and

WHEREAS, the Parties wish to enter into this Agreement, setting forth the terms,
conditions, responsibilities and obligations of the Parties for the Overall Projects.

NOW' THEREFORE, in consideration of the promises, the mutual obligations contained
herein, and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged by each of the Parties, the Parties hereto, each binding itself its successors and
assigns, do hereby covenant and agree, each with the other, as follows:

ARTICLE I _ INCLUSIONARY DEVELOPMENT & REZONING

1.1 The purpose of this Agreement is to set forth the terms and conditions and
obligations of the Parties to create a realistic opportunity for the construction of the Errico Acres
Project, and to generate affordable housing credits for the Borough to apply to its Gap (1999-2015)
and Rotnrd 3 (2015-2025) affordable housing obligations. The Errico Acres Project shall be
substantially consistent with the concept plan, and floor plans and elevations attached hereto and
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made apart hereof as Exhibit A, provided same shall be subject to further refinement and subject
to applicable Borough, County and State approvals through the site plan approval process, and
shall be fi.rther subject to the following requirements:

1.1.1 Density. The residential development of the Errico Acres Site shall be developed
with a permitted density of up to one hundred and thirty four (134) total residential
units, including not less than twenty five (25) non-age restricted, family rental
affordable housing units and up to four (4) age-restricted rental affordable housing
units (for a total of 29 affordable rental units). The remaining residential units shall
consist of not more than one hundred and five (105) age-restricted, for sale market
units.

1.1.2 Height. The affordable housing residential development of the Enico Acres Site
shall consist of one building, which shall be a tlree (3) story building with the
appearance of a2 % story building, with a maximum height of forfy two feet (42')
as defined in the Borough's Land Development Ordinances. The market rate
residential development of the Errico Acres Site shall consist of townhouses, to be
clustered in 4-5 unit groupings, which shall be three (3) story structures with the
appearance of a2 lz story building, with a maximum height of thirty six feet (36')
as defined inthe Borough's Land Development Ordinances. Melillo agrees to work
with the Borough and the Borough's professionals to prepare to improve
architectural building elevation for both buildings described herein.

1.1.3 Setbacks - The residential development of the Errico Acres Site shall comply with
all applicable building setbacks for the overall traclsite to be set forth in the zoning
ordinance to be adopted by the Borough as follows:

o Front Yard Site Setback from Route 202 - Minimum 300 feet
o Side Yard Site Setback - Minimum 100 feet
o Side Yard Tree Buffer - Minimum 50 feet
o Rear Yard Site Setback from the rail right of way - Minimum 50 feet

1.1.4 Age-restriction - Any and all of the market rate, for-sale residential units to be built
on the Errico Acres Site (not to exceed 105), shall be age-restricted. Said age-
restriction shall be set forth in all deeds, by-laws and resolutions of the homeowners
association, and registered with the State of New Jersey.

1.1.5 Amenities/Off-Site Improvements. Melillo agrees to provide a walking path
throughout the Errico Acres Site for use by the residents ofthe Errico Acres Project.
Said walking path shall not be open to the public. In addition, in lieu of providing
traditional recreational amenities on site, Melillo hereby agrees to make a payment
to the Borough in the amount of six hundred thousand ($600,000.00) to assist with
the Borough's development of off-site improvements for public amenities,
improvements, and green spaces to encourage public recreational amenities and a
more vibrant, inviting and walkable downtown and to enhance the J. Malcolm
Belcher Fairgrounds and the Village downtown area ("Recreation Contribution");
which monies are to be deposited into the Borough's Open Space/Recreation Fund
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or other similar account pwsuant the provisions of the fully enforceable Borough
ordinance. This contribution to the Borough shall be made prior to, or as a
condition of issuance of the first building permit for the development of the Errico
Acres site as set forth herein.

1.1.6 Parking. Melillo hereby agrees to provide parking pursuant to the applicable RSIS
standards.

1.1.7 Scenic Corridor/Open Land/Development Restrictions. Melillo hereby agrees to
comply with the Borough's Scenic Corridor Ordinance fronting along U.S.
Highway Route 202, including, without limitation the granting of a 200 foot scenic
corridor easement to the Borough. In addition to the scenic corridor easement,
Melillo hereby agrees to grant the Borough an additional 100 foot common area
open land easement to maintain as undeveloped open land or otherwise restrict the
development. The easement for the additional 100 foot cornmon area open land
shall permit Melillo to install an underground septic field within said 100 foot
common area open land easement. The final form of the preservation or
development restriction/easement shall be subject to the Borough's approval.

1.1.8 Sanitar.v Sewer - Unless Melillo is able to provide for on-site sanitary sewerage
treatment, the Parties acknowledge that the residential development of the Errico
Acres Site may require an extension of the sewer line and sewer service area ("EA
Sewer Extension"), which shall be the responsibility of Melillo. The Parties agree
that the design and size of the ne,w seriler line shall limit the extension of the sewer
service area and sewer service to the Errico Acres Site and shall be designed as a
force main or other similar design that shall preclude connection to the sewer line
by any of the existing properties along U.S Highway Route 202, or properties
within Far Hills Borough located between and adjacent to Errico Acres and the
existing terminus of the sewer line in Route 202. Accordingly, Melillo will provide
se\¡r'er service to the Errico Acres Site from the south westerly direction along U.S
Highway Route 202, subject to final engineering and approval by the utility
authority. The Borough agrees to reasonably assist with and provide an
endorsement with a signature of any documentation necessary, including without
limitation, a site-specific wastewater management plan amendment and/or water
quality management plan and the treatment works application to the NJDEP, for
Melillo to obtain all necessary approvals to extend the sanitary sewer service to the
Errico Acres Site in compliance with the terms herein. The Borough also confirms,
to the extent that it can, that there is adequate capacity at the New Jersey American
Water Company Sewer Plant and within the sewer conveyancing lines to service
the Errico Acres Project as proposed. Melillo shall be responsible for all
administrative tasks required to secure a site-specific wastewater management plan
amendment to the Borough's chapter of the Somerset County Water Quality
Management Plan / Wastewater Management Plan for sewer service to the Errico
Acres Site. Melillo shall provide all documentation prepared for submission to the
NJDEP for the Borough's review prior to submission to the NJDEP for the
Borough's review and comment. Melillo shall be responsible for any costs
associated with applying for and securing a site-specific wastewater management
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plan amendment, treatment works approval, the purchasing of sewer capacity,
along with any and all selver connection fees necessary to serve the residential
development at the Errico Acres Site. To the extent that the Borough must incur
costs associated with endorsement of and support for the required NJDEP
wastewater management plan and treatment works approvals beyond what is the
customary review and endorsement by a municipality, Melillo shall pay those costs
reasonably incurred by the Borough to provide said endorsements and support.

1.1.9 Final Plans/Architectural Design. Melillo shall construct the Enico Acres Project
in substantial compliance with the concept plans shown on the attached Exhibit A,
with the final a¡chitectural building elevations to be revised at the direction of the
Borough and Borough Professionals. All drawings and plans shall be firrther
reviewed and approved by the Borough.

1.1.10 Phasing of Development. The Parties agree that the Errico Acres Project shall be
constructed in2 or 3 phases. Approximately 35 units are to be constructed during
each phase. The affordable housing units shall be constructed in accordance with
the schedule set forth in N.J.A.C. 5:93-5.6(d) as follows:

1.1.11 Rezoning. The Parties agree that the Errico Acres Project shall be permitted by
way of rczoning and zoning ordinance amendment to be adopted by the Borough.
The Borough shall initiate the rezoning process pursuant to the July 19, 2019
Scheduling Order issued by the Honorable Thomas C. Miller, P.J.Cv., or any
subsequent amendment thereof.

90100

7575

5050

25 + 1 unit10

250

Percentage of Market Housing Units
Completed

Minimum Percentage of Low and
Moderate Income Units Completed
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1.2.1 Far Hills Proper Rezoning. As provided for in the MOU, the Borough agrees to
rezone, and Melillo agrees to develop, the Far Hills Proper Site. The Far Hills Proper Site
shall be zoned to allow a mixed use development permitting up to ten (10) total residential
rental units and up to an additional 1,869 square feet of commercial development (beyond
the existing 37,897 square feet of commercial development on the Far Hills Proper Site),
which may involve the renovation of the existing Victorian structures on the site. The
mixed use development shall include the renovation of the existing firehouse located
thereon. The parties acknowledge and agree that the specific terms and specifications for
this development and zoning shall be further negotiated and agreed upon, with the
appropriate zoning ordinance enacted within eighteen (18) months of the date of this
Agreement. The commercial uses permitted within this new zone shall include boutique-
type retail and professional office uses, with small bistro, café uses, with the complete list
of permitted and prohibited uses to be further negotiated and detailed in the zontng
ordinance. The parties agree that the mixed use development shall not exceed two and a
half (2.5) stories and 38.5 feet in height. Melillo shall be responsible for its pro rata share
of any costs associated with improving the sewer lines to serve the project consistent with
the MLUL, along with any and all sewer connection fees necessary to serve the mixed use
of development at the Far Hills Proper Site._ The terms of the MOU paragraph 2(a) entitled
Affordable Housing Component conceming the existing affordable units at the Far Hills
Proper Site remain binding on the Borough and Melillo and are not impacted in any way
by this Affordable Housing Agreement.

1.2.2 Far Hills Proper Parking In addition to any off-street parking provided by
Melillo, the Borough \Mill also provide Melillo with exclusive access and permission to use
13 parking space on Borough property (Block 15, Lot 7) atno cost to Melillo. The parties
will agree upon the actual location of the designated parking spaces, but the spaces will be
nearest the Far Hills Proper Site. Meliilo is permitted to install signage to identify the off-
site parking spaces for use exclusively by the patrons of the businesses located on Lots 3,
4, and 5 in Block 15. In addition, Melillo will be permitted to provide and count nine (9)
on-street parking spaces along Dumont Road in connection with, and exclusive to, its
project.

ARTICLE II - BASIC TERMS AND CONDITIONS

2.1 This Agreement is subject to Court's approval of the Borough's Fair Share Plan
and Housing Element, and overall approval of the Borough's affordable housing compliance plans
in the Compliance Action.

2.2 In the event of any legal challenges to the Court's approval, the Parties shall
diligently defend any such challenge and shall cooperate with each other regarding said defense.
In addition, if any such challenge results in a modification of this Agreement or the Overall
Projects, the Parties shall negotiate in good faith with the intent to draft a mutually-acceptable
amended Agreement, provided that no such modification requires an increase or decrease in
density from that agreed upon and reflected in the within Agreement.

2.3 This Agreement does not purport to resolve all of the issues before the Court raised
in the Compliance Action.
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ARTICLE III - MELILLO OBLIGATIONS

3.1 Affordable Housing Set-Aside. Melillo shall have an obligation to deed-restrict
twenty nine (29) of the residential units in the Inclusionary Development as very low, low and
moderate income affordable units, including not less than twenty five (25) non-age restricted,
family rental affordable housing units and up to fotu (4) age-restricted rental affordable housing
units (for a total of 29 affordable rental units) in accordance with the Uniform Housing
Affordability Controls, N.J.A.C 5:80-26.1. et. seq. ("UHAC"). Any such affordable units shall
comply with UHAC, applicable COAH affordable housing regulations, any applicable order of the
Court, and other applicable laws.

3.1.1 In addition, the affordable units shall remain affordable rental urits for a
period of at least thirry (30) years from the date of their initial occupancy
("Deed-Restriction Period") so that the Borough may count the units against
its obligations to provide family rental affordable housing. This obligation
includes, but is not limited to, Melillo's obligation to comply with (1)
bedroom distribution requirements; (2) income sptit requirements
(including the family affordable units to comply with the bedroom
distribution requirements applicable to family units, which includes
proportionally distributing the income splits across each bedroom
distribution, ffid the age-restricted units to comply with the bedroom
distribution requirements applicable to age-restricted units) as provided for
in the table below; (3) pricing requirements; (4) affirmative marketing
requirements, (5) candidate qualification and screening requirements; (6)
integrating the affordable units amongst the market rate units; and (7) deed
restriction requirements.

I22
4 age-restricted
affordable units

Jl2t3
25 fanily
affordable units

Very Low
Income

Moderate
Income

Low Income
(including Very
Low Income)

Sample
Distribution of
Total Affordable
Units

Family affordable units (assumng25 family affordable units): No more
than 5 one-bedrooms, at least 8 two-bedrooms, and at least 5 three-
bedrooms.

a

111

Very Low Income
(at30% of median
income)

Three-bedroomTwo-BedroomOne-Bedroom
Sample Family
Bedroom
Distribution
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272Moderate Income

J8J

Low lncome
(including Very
Low Income)

3.1.2 Melillo shall contract with a qualified and experienced administrative agent
("Administrative Agent") for the administration of the affordable units and
shall have the obligation to pay all costs associated with properly deed
restricting the affordable units in accordance with UIIAC and other
applicable laws for the Deed-Restriction Period. Melillo and its
Administrative Agent shall work with the Borough and the Borough's
Administrative Agent regarding the affordable units and any affordable
housing monitoring requirements imposed by COAH or the Court.

3.1.3 At the end of the Deed Restriction Period, the deed restrictions shall be
govemed by UHAC, which currently provides that the deed restrictions
continue until the municipality in its sole discretion may choose to release
the restrictions, or any successor laws or regulations of the State of New
Jersey.

3.1,4 The Parties agree that the affordable units are to be included in the
Borough's Fair Share Housing Plan and Housing Element to be approved
and credited by the Court in the Compliance Action, and that the credits will
be applied against the Borough's gap (1999-2015) and Round 3 (2015-
2025) obligations.

3.1.5 Upon written notice, Melillo shall provide detailed information requested
by the Borough, or the Borough's Administrative Agent, within 30 days
conceming the compliance with UHAC and other applicable laws.

3.2 Obligation Not To Oppose Borough's Application for Approval of its Fair
Share Plan & Housing Element. As it pertains to the Borough's Application for Approval of its
Fair Share Plan and Housing Element, or any adjudication of the Compliance Action, provided the
Borough is not in default of this Agreement, Melillo shall not directly or indirectly oppose or
undertake any further action to interfere with the Court's adjudication of the Borough's affordable
housing obligations and compliance standards. Provided the Borough is not in default of this
Agreement, Melillo shall also not directly or indirectly oppose or undertake any further action to
interfere with the Court's approval and./or implementation of the Fair Share Plan And Housing
Element, as it may be amended in any form, unless same deprives Melillo of any rights created
hereunder, or unless any other defendants or interested parties undertake any action to obstruct or
impede Melillo from securing such approvals as it needs to develop the Overall Projects on the
Properties.

3.3 Affordable Housing Contribution. .ln addition to the Errico Acres affordable
units, Melillo agrees to make a payment in lieu of construction in the amount of two hundred and
fifteen thousand ($215,000.00) dollars to the Borough Affordable Housing Trust Fund, which
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money shall be used towards the cost of rezoning the Properties pursuant to this Agreement, with
any flrnds leftover after rczoring to be used by the Borough for affordable housing. This
contribution to the Borough shall be paid on a pro rata basis per market rate unit prior to, or as a
condition of, issuance of a building permit for each market rate unit at the Errico Acres Site as set
forth herein. Based upon 105 market rate units, that would be a payment of $2,047 .6lat building
permit for each market rate unit.

ARTICLE IV - OBLIGATIONS OF THE BOROUGH

4.1 Obligation To Effect Rezoning of The Properties. At the time of execution of
this Agreement, the Borough Planning Board has adopted the Fair Share Plan and Housing
Element, which was endorsed by the Mayor and Borough Council. The Borough shall initiate the
rezoning process pursuant to the July 19, 2019 Scheduling Order issued by the Honorable Thomas
C. Miller, P.J.Cv., or any subsequent amendment thereof. Melitlo shall provide the Borough with
the necessary information and documentation regarding the Properties and the Overall Projects,
including, without limitation, a topographical survey and any and all environmental reports and
maps, in order to assist with the Borough's preparation of the zoning ordinance for the Properties.
The Parties acknowledge that such information is necessaty to prepare the required zoning
ordinance(s) to address the application of other, existing ordinances that may affect the
development of the Properties, such as the Borough's steep slope ordinance.

4.2 Representation regarding Sufficiency of Water and Sewer: The Borough
agrees to reasonably comply with Melillo's investigation and inquiry into the sufficiency of
portable water and sewer capacity to service the proposed Overall Projects. Any on-site, off-site
or off-tract water, sewer, or any other utility infrastructure or improvements required for the
development of the proposed Overall Projects shall be at the sole cost and expense of Melillo.

4.3 Obligation To Cooperate: The Borough acknowledges that in order for Melillo
to construct its Overall Projects, Melillo wili be required to obtain any and all necessary and
applicable agreements, approvals, and permits from all relevant public entities and utilities; such
as, by way of example only, the Borough, the Planning Board, the County of Somerset, the
Somerset County Planning Board, the New Jersey Department of Environmental Protection, the
New Jersey Department of Transportation, the Somerset-Union Soil Conservation District and the
like, including the Borough's ordinance requirements as to site plan and subdivision approval (the
"Required Approvals"). To the extent permitted under applicable law, the Borough agrees to
support and endorse and, if possible, sign, any applications of Melillo that are in accordance with
this Agreement and to seek expedited Board review of the development applications. The Borough,
and all officers, employees and agents of the Borough shall take all reasonable steps to foster and
facilitate development of the Overall Projects in accordance with this Agreement. The Borough
shall cooperate in all efforts of Melillo to secure necessary municipal, county and state permits
and approvals.

4.4 Obligation to Refrain From Imposing Cost-Generative Requirements. The
Borough recognizes that the Required Approvals and this Agreement all contemplate the
development of an "inclusionary development" within the meaning of the Mount Laurel doctrine,
and Melillo shall be entitled to any benefits, protections, and obligations afforded to developers of
inclusionary developments, in addition to what Melillo has agreed to in this Agreement.
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Therefore, the Borough will not impose development standards and./or requirements that have not
otherwise been agreed to by the Parties or set forth in this Agreement, and would otherwise be
considered to be "cost generative."

4.5 Municipal Affordable Housing Contribution. The Borough and Melillo hereby
acknowledge that the market rate units in the Errico Acres Project are subsidizing the affordable
units within the project, and that as part of placing an age-restriction on the market rate units (which
impact the value of those units), the Borough is agreeing to provide an annual affordable housing
contribution to Melillo in the amount of $6,580.00, per market rate unit built ("Affordable
Contribution") for a period of ten (10) years from issuance of a certificate of occupancy for such
market rate unit. The Borough will make its Affordable Contribution to Melillo on an annual
basis, at the end of the Borough's fiscal year, calculated based upon issuance of a certificate of
occupancy(ies) of each unit in the development. Each annual payment of the Affordable
Contribution will be subject to a cap ("Instailment Cap") so that the annual Affordable
Contribution payment plus the Errico Acres Project's share of any increase in municipal service
expenses (with Errico Acres share to be20% of any municipal expense increase over the base year,
which is the year prior to the first installment) does not exceed the tax revenue generated from the
Errico Acres Project. If at any point the annual Affordable Contribution for a calendar year is
reduced so as not to exceed the Installment Cap, the payment schedule shall thereinafter be revised
to adjust for same, with the reduction amount being carried over and accrued to the following
year(s) until the Affordable Contribution is paid in full. The Parties acknowledge and agree that
the Affordable Contributions set forth herein shall be structured as to always keep the Borough at
a net positive based on the foregoing. The parties anticipate that the Affordable Contribution
payments will be in compliance with the schedule attached hereto as Exhibit C and made apñt
hereof. No such Affordable Contribution may be distributed from the Borough Affordable
Housing Trust Frmd.

ARTICLE V - MUTUAL OBLIGATIONS

5.1 Escrow Agreement. The Parties shall enter into an escrow agreement for the
deposit of monies by Melillo in escrow with the Borough to be utilized to tender payment of
reasonable fees for professional services, including legal, engineering, planning services and
construction inspection, being provided in conjunction with the rezoning of the Properties, along
with the review and construction inspection of the Errico Acres Project, Far Hills Proper Project
and any off-site and off-tract improvements.

5.2 Obligation To Comply with State Regulations: The Parties shall comply with
any and all Federal, State, County and local laws, rules, regulations, statutes, ordinances, permits,
resolutions, judgments, orders, decrees, directives, interpretations, standards,licenses, approvals, and
similarly binding authority, applicable to the Overall Projects or the performance by the Parties of
their respective obligations or the exercise by the Parties of their respective rights in connection with
this Agreement.

5.3 Mutual Good Faith, Cooperation and Assistance. The Parties shall exercise
good faith, cooperate, and assist each other in fulfilling the intent and purpose of this Agreement,
including, but not limited to, the approval of this Agreement by the Court, the Required Approvals,
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the development of the Properties consistent with the terms hereof, and the defense of any
challenge with regard to any of the foregoing.

5.4 Defense of Agreement. Each par[y exclusively shall be responsible for all costs,
which they may incur in obtaining Court approval of this Agreement and any appeal therefrom, or
from obtaining the Required Approvals or the approval of the Fair Shae Plan and Housing Element
or any part thereof. The Parties shall diligently defend any such challenge.

ARTICLE VI. AFFORDABLE HOUSING CREDITS

6.1 Upon written notice, Melillo agrees to supply the Borough and the Borough's
Administrative Agent, within 30 days, all documents within its possession that may be reasonably
necessary to demonstrate the creditworthiness of the affordable units.

ARTICLE VII. COOPERATION AND COMPLIANCE

7.1 Implementation And Enforcement Of Agreement: The Parties agree to
cooperate with each other, provide all reasonable and necessary documentation, and take all
necessary actions to satisff the terms and conditions hereof and assure compliance with the terms
of this Agreement, subject to prior written agreement between the Parties on payment by the
requesting parfy of the requested party's direct costs and expenses in connection with such
assistance. The Borough's obligation to cooperate shall be further conditioned upon Melillo
paying and maintaining current real estate taxes, subject to any Exemption for the Errico Acres
Site.

ARTICLE VIII - NOTICES

8.1 Notices: Any notice or transmittal of any document required, permitted or
appropriate hereunder and/or any transmittal between the Parties relating to the Properties (herein
"Notice[s]") shall be written and shall be served upon the respective Parties by facsimile or by
certified mail, return receipt requested, or recognized ovemight or personal ca:rier such as, for
example, Federal Express, with certified proof of receipt, and, where feasible (for example, any
transmittal of less than fifty (50) pages), attd in addition thereto, a facsimile delivery shall be
provided. All Notices shall be deemed received upon the date of delivery set forth in such certified
proof and all times for performance based upon notice shall be from the date set forth therein.
Delivery shall be affected as follows, subject to change as to the person(s) to be notified and/or
their respective addresses upon ten (10) days' notice as provided herein:

TO MELILLO: Melillo Equities, LLC
Attention: Anthony Melillo
350 Main Street, Suite 8
Bedminster, NJ 07921
Phone: 908-234-9561
Email : Anthony.Melillo@melilloequities. com

\ilITH COPIES TO: Day Pitney, LLP
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Attention: Craig Gianetti, Esq.
One Jefferson Road
Parsippany, New Jersey 08648
Phone: 973-966-8053
Fax:973-206-6273
Email : c gianetti@dayp itney. c o m

TO THE BOROUGH: Borough of Far Hills
Attention: Dorothy Hicks, Borough Clerk
6 Prospect Street
Far Hills, New Jersey 07931
Phone: 908-234-0611
Fax: 908-234-0918
Email: dhicks@farhillsnj.org

WITH COPIES TO: DiFrancesco, Bateman, Kunzman, Davis, Lehrer
& Flaum, PC
Attention: Joseph Sordillo, Esq.
15 Mountain Boulevard
Warren, New Jersey 07959
Phone: 908-757-7800
Fax: 908-757-8039
Email : j sordillo@newj erseylaw.net

In the event any of the individuals identified above has a successor, the individual identified shall
n¿tme the successor and notify all others identified of their successor.

ARTICLE IX . MISCELLANEOUS

9.1 Severability: Unless otherwise specified, it is intended that the provisions of this
Agreement are to be severable. The validity of any article, section, clause or provisions of this
Agreement shall not affect the validity of the remaining articles, sections, clauses or provisions
hereof. If any section of this Agreement shall be adjudged by a court to be invalid, illegal, or
unenforceable in any respect, such determination shall not affect the remaining sections, except
that if Paragraph 4.5 is adjudged as such, then the total Affordable Housing Contribution (based
upon 105 market rate units) shall be paid to Melillo in the form of a lump sum payment over a two
year period from the date of such determination.

9.2 Successors Bound: The provisions of this Agreement shall run with the land, and
the obligations and benefits hereunder shall be binding upon and inure to the benefit of the Parties,
their successors and assigns, including any person, corporation, partnership or other legal entity
which at any particular time may have a fee title interest in the Properties which is the subject of
this Agreement. This Agreement may be enforced by any of the Parties, and their successors and
assigns, as herein set forth.
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9.3 Governing Law: This Agreement shall be govemed by and construed by the laws
of the State of New Jersey.

9.4 No Modifïcation: This Agreement may not be modified, amended or altered in
any \¡/ay except by a writing signed by each of the Parties.

9.5 Effect of Counterparts: This Agreement may be executed simultaneously in one
(1) or more facsimile or e-mail counterparts, each of which shall be deemed an original. Any
facsimile or e-mail counterpart forthwith shall be supplemented by the delivery of an original
counterpart pursuant to the terms for notice set forth herein.

9.6 Voluntary Agreement: The Parties acknowledge that each has entered into this
Agreement on its own volition without coercion or duress after consulting with its counsel, that
each party is the proper person and possesses the authority to sign the Agreement, that this
Agreement contains the entire understanding of the Parties and that there are no representations,
warranties, covenants or undertakings other than those expressly set forth herein.

9.7 Interpretation: Each of the Parties hereto acknowledges that this Agreement was
not drafted by any one of the Parties, but was drafted, negotiated and reviewed by all Parties, and,
therefore, the presumption of resolving ambiguities against the drafter shall not apply. Each of the
Parties expressly represents to the other Parties that: (a) it has been represented by counsel in
connection with negotiating the terms of this Agreement; and (b) it has confened due authority for
execution of this Agreement upon the person(s) executing it.

9.8 Necessity of Required Approvals: The Parties recognize that the site plans
required to implement the Overall Projects provided in this Agreement, and such other actions as
may be required of the Planning Board or Borough under this Agreement, cannot be approved
except on the basis of the independent reasonable judgment by the Planning Board and the
Borough Council, as appropriate, and in accordance with the procedures established by law.
Nothing in this Agreement is intended to constrain that judgment or to authorize any action not
taken in accordance with procedwes established by law. Similarly, nothing herein is intended to
preclude Melillo from appealing any denials of or conditions imposed by the Planning Board in
accordance with the MLUL or taking any other action permitted by law.

9.9 Exhibits/Schedules: Any and all Exhibits and Schedules amexed to this
Agreement are hereby made a part of this Agreement by this reference thereto. Any and all
Exhibits and Schedules now and/or in the future are hereby made or will be made a part of this
Agreement with prior written approval of both Parties.

9.10 Entire Agreement: This Agreement constitutes the entire agreement between the
parties hereto and supersedes all prior oral and written agreements between the parties with respect
to the subject matter hereof except as otherwise provided herein. Specifically with regard to the
Memorandum of Understanding, dated October 9,2018, between the Borough and Melillo, this
Agreement shall supersede any and all provisions relating to the Enico Acres Site, but not'ñ¡ith
regard to the Far Hills Proper Site, to which the terms of the Memorandum of Understanding shall
stiil govern.
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9.11 Conflict Of Interest: No member, official or employee of the Borough or the
Planning Board shall have any direct or indirect interest in this Agreement, nor participate in any
decision relating to the Agreement which is prohibited by law, absent the need to invoke the rule
of necessity.

9.12 Effective Date: Anything herein contained to the contrary notwithstanding, the
effective date ("Effective Date") of this Agreement shall be the date upon which the last of the
Parties to execute this Agreement has executed and delivered this Agreement.

9.13 Waiver. The Parties agree that this Agreement is enforceable. Each of the Parties
waives all rights to challenge the validity or the ability to enforce this Agreement. Failure to
enforce any of the provisions of this Agreement by any of the Parties shall not be construed as a
waiver of these or other provisions.

9.14 Captions. The captions and titles to this Agreement and the several sections and
subsections are inserted for purposes of convenience of reference only and are in no way to be
construed as limiting or modifring the scope and intent of the various provisions of this Agreement.

9.15 Default. ln the event that any of the Parties shall fail to perform any material
obligation on its part to be performed pursuant to the terms and conditions of this Agreement,
unless such obligation is waived by all of the other Parties for whose benefit such obligation is
intended, or by the Court, such failure to perform shall constitute a default of this Agreement.
Upon the occurrence of any default, the non-defaulting Parry shall provide notice of the default
and the defaulting Parry shall have a reasonable oppornrnity to cure the default within forty-five
(45) days. In the event the defaulting Party fails to cure within forty-five (45) days or such
reasonable period of time as may be appropriate, the Party(ies) for whose benefit such obligation
is intended shall be entitled to exercise any and all rights and remedies that may be available in
equity or under the laws of the St¿te of New Jersey, including the right of specific performance to
the extent available. Further, the Parties may apply to the Court for relief, by way of a motion for
enforcement of litigant's rights.

9.16 Notice of Actions. The Parties and their respective counsel agree immediately to
provide each other with notice of any lawsuits, actions or governmental declarations threatened or
pending by third parties of which they are actually aware which may affect the provisions of this
Agreement.

9.17 Construction, Resolution of Disputes. This Agreement has been entered into and
shall be construed, governed and enforced in accordance with the laws of the State of New Jersey
without giving effect to provisions relating to the conflicts of law. Jurisdiction of any litigation
ensuing with regard to this Agreement exclusively shall be in the Superior Court of New Jersey,
with venue in Somerset County. Service of any complaint may be effected consistent with the
terms hereof for the delivery of "Notices," hereinafter defined. The Parties waive formal service
of process. The Parties expressly waive trial by jury in any such litigation.

9.18 Recitals. The recitals of this Agreement are incorporated herein and made a part
hereof.
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IN WITNESS \ilHEREOF, the Parties hereto have caused this Agreement to be properly
executed, their corporate seals affixed and attested and this Agreement to be effective as of the
Effective Date.

Witness/Attest: MELILLO

By:
Name: tlrrú\shr,.)fì{"tr $ ¡$rî¡srq
Title:

Dated: tzladp
-.-_-t_--++

Witness/Attest:

Borough Clerk

Dated

Name:
Title:

BOROU

By:

Melillo
Member

HILLS

J , Mayor

3925199-2 Pa.ge 76 of 79

                                                                                                                                                                                               SOM-L-000903-15   03/12/2024 2:49:22 PM   Pg 17 of 46   Trans ID: LCV2024651843 



EXHIBIT A

coNcEPT PLAN, FLOOR PLANS A¡ID ELEVATIONS FOR INCLUSIONARY
DEVELOPMENT
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EXHIBIT B

UHAC FORM DEED RESTRICTION
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updated June 2007

APPENDD( E-2

MANDATORY DEED RESTRICTION FOR RENTAL PROJECTS

Deed Restriction

To Rental Properly
With Covenants Resfricting Rentals, Conveyance and Improvements

And Requiring Notice of Foreclosure and Bankruptcy

THIS DEED RESTRICTION, entered into as of this the _ day of . 20_______, by and between the

fAdministrative Agent] ("Adminishative Agent"), or its successor, acting on behalf of
_[Municipality], with offices at

and a New Jersey fCorporation / Parbrership / Limited Parbrership]
having offices at the developer/sponsor (the "Owner")
of a residential low- or moderate-income rental project (the "Project"):

WITNESSETH

Article I Consideration

In consideration of benefits and/or right to develop received by the Owner from the Municipality
regarding this rent¿l Project, the Owner hereby agrees to abide by the covenants, ter¡ns and conditions set

forth in this Deed restriction, with respect to the land and imFrovements more specifically described in
Article 2, hereof (the Property).

Article 2. Description of Property

llf the project is a 100 percent affordable development, use the following:]

The Property consists of all of the land, and improvements thereon, that is located in the municipality of
County of State of New Jersey, and

described more specifically as Block No. _ Lot No. , and known by the street address:

1

DEED.RESTRIC TED AFF'ORDABLE HOUSING PROPERTY
WITH RESTRICTIONS ON RESALE AND REFINANCING

[Where restrictions a¡e limited to specific units within the project, use the following:]
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The Propefy consists of all of the land, and a portion of the improvements thereon, that is located in the
municipality of , County of _, State of New
Jersey, and described more specifically as Block No. _ Lot No. , and known by the sheet
address:

More specifically designated as:

(List specific affordable units by address or apartrnent number.)

Article 3. Affordable Housing Covenants

The following covenants (the "Covenants") shall run with the land for the period of time (the "Conhol
Period"), determined separately with respect for each dwelling trnit, commencing upon the earlier of the
date hereofor the date on which the first certified household occupies the unit, and shall and expire as

determined under the Uniform Controls, as defined below.

In accordance with N.J.A.C. 5:80-26.11, each restricted unit shall remain subject to the requirements of
this subchapter, the "Control Period," until the municipalþ in which the unit is located elects to release
the unit from such requirements. Prior to such a municipal election, a restricted unit must remain subject
to the requirements of this subchapter for a period of at least 30 years; provided, however, that:

1. Units located in high-poverfy census tracts shall remain subject to these affordability
requirements for a period of at least 10 years; and

2. My unit that, prior to December 20,2004, received substantive certification from COAH, was
part of a judgment sf çempliance from a court of competent jurisdiction or became subject to
a grant agreement or other contract with either the State or a political subdivision thereof,
shall have its control period governed by said grant of substantive certification, judgment or
grant or contract.

Sale and use of the Property is govemed by regulations known as the Uniform Housing
Affordability Controls, which are found in New Jersey Adminis¡¿five Code at Title 5, chapter
80, subchapter 26 (N.J.A.C. 5:80-26.1 , et seq, the "IJniform Controls").

The Property shall be used solely for the purpose of providing rental dwelling units for low- or
moderate-income households, and no commitment for any such dwelling unit shall be given or
implied, without exception, to any person who has not been certified for that unit in ffiiting by
the Administrative Agent. So long as any dwelling unit remains within its Conhol Period, sale of
the Properly must be expressly subject to these Deed Restrictions, deeds of conveyance must
have these Deed Restrictions appended thereto, and no sale of the Property shall be lawful, unless
approved in advance and in writing by the Arlminis¡¿1ive Agent.

No improvements may be made to the Property that would affect the bedroom con-figuration of
any of its dwelling units, and any improvements to the Properly must be approved in advance and
in writing by the Administative Agent.

A.

B

C

2
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D

E.

The Owner shall notiff the Adminishative Agent and the Municipality of any foreclosure actions
filed with respect to the Property within five (5) business days of service upon Owner.

The Owner shall notify the Adminishative Agent and the Municipality within three (3) business
days of the filing of any petition for protection from creditors or reorganization filed by or on
behalf of the Owner.

Article 4. Remedies for Breach of Affordable Housing Covenants

A breach of the Covenants will cause irreparable ha¡m to the Administrative Agent, to the Municipality
and to the public, in light of the public policies set forth in the New Jersey Fair Housing Act, the Uniform
Housing Affordability Control rules found at N.J.A.C. 5:80-26, and the obligation for the provision of
low and moderate-income housing.

In the event of a threatened breach of any of the Covenants by the Owner, or any successor in
interest of the Property, the Arlministrative Agent and the Municipality shall have all remedies
provided at law or equity, including the right to seek injunctive relief or specific performance.

Upon the occlurence ofa breach ofany Covenants by the Grantee, or any successor in interest or
other owner of the Properly, 1fos trdministrative Agent and the Municipality shall have all
remedies provided at law or equity including but not limited to forfeitue, foreclosure,
acceleration of a1l sums due under any mortgage, recouping of any funds from a sale in violation
of the Covenants, diverting of rent proceeds from illegal rentals, injunctive relief to prevent
frrther violation of said Covenants, enky on the premises, those provided under Title 5, Chapter
80, Subchapter 26 of the New Jersey Administrative Code and specif,rc performance.

IN WITNESS WHEREOF, the Administrative Agent and the Owner have executed this Deed Restriction
in hiplicate as of the date first above written.

ITHE ADMIMSTRATIVE AGENT]

BY
xxxxxxxxxxxxx

Title

[rrrE owNER]

BY
xxxxxxxËüxxx

Title

APPROVED BY

xxxxxxxþofixx
Titie

A.

B.

BY

J

ACIANOWLEDGEMENTS
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On this the day of ,20 before me came to me known and
known to me to be the Adminishative Agent for fMunicipality], who states that
(s)he has signed said Agreement on behalf of said Municipality for the purposes stated therein.

NOTARY PUBLIC

On this the day of
known to me to be

,20 before me carne _, to me known and

, the Owner of the Property, who states that (s)he has sigued
said Agreement for the purposes stated therein.

NOTARY PUBLIC

On this the day of
to me to be

20 before me came known and known
of _, the Municipality identified as such

in the foregoing Agreement, who states that (s)he is duly authorized to execute said Agreement on behalf
of said Mruricipality, and that (s)he has so executed the foregoing Agreement for the purposes stated
therein

NOTARY PLTBLIC

4
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AT'FORDABLE HOUSING SI]BSIDY SCHEDT]LE
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Yearl
Sending Distr¡ct

School Payments2

Pro-Rata Municipal

Expense3

Municipal Expense

allocated to Err¡co

Acres

Municipal Annual

Budget

U

1

2

3

4

5

6

8

9

10

11-

12

(220,000)

(223,300)

(226,6s0)
(230,049)

(233,s00)

(237,002],

(240,ss8)

(244,166\

(247,8281

(251,546)

(2ss,319)

(2s9,7491

(6,s11)

(26,2391

(s9,482)

(79,908)

(r.00,639)

(t2t,682)
(143,040)

(764,719)

(786,722)

(209,0s6)

123r,72s)
(2s4,734)

(226,sr7l,
(249,s39)

(286,132)

(309,9s7)

(334,139)

(3s8,684)

(383,s98)
(408,88s)

(434ÞsÐ
(460,602\

(487,044)

(s13,883)

6,511,000

6,608,66s

6,707,795

6,808,412

6,9r.0,538
7,01,4,196

7,719,409

7,226,200

7,334,593

7,444,6!2
7,556,281

7,669,626

7,784,670

Total (2,869,067], (1,s84,4s8) (4,4s3,s24ì/

1 Commencing upon receipt of first Certificate of Occupancy
t 

Assumes 50% of affordable units (2-bedroom & 3-bedroom) to have school-aged children. Calculation includes L0 children at a cost of
S22,000 per child.

' ln.r"as" cost of municipal services (such as police, fire and administrative) over an initial base year, to be allocated to Errico Acres
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Year

L

2

3

4
5

6

7

I
9

L0

L1

t2
13

1_4

15

16

Total

Payments

s

Units

#

TOTAL

35

70
105

105

105

105

L05

105

105

105

105

105

105

105

105

105

230,300
460,600
690,900

690,900
690,900
690,900
690,900

690,900
690,900

690,900

460,600
230,300

2,303,000

35

35

35

35

35

35

35

35

35

35

35

35

35

35

230,300
230,300

230,300
230,300

230,300
230,300
230,300

230,300
230,300

230,300

35

35

35

35

35

35

35

35

35

35

35

35

35

35

35

230,300

230,300
230,300

230,300
230,300
230,300
230,300

230,300

230,300
230,300

35

35

35

35

35

35

35

35

35

35

35

35

35

35

35

35

230,300

230,300
230,300
230,300
230,300
230,300

230,300
230,300
230,300

230,300

Payment

s

Units
#s

PaymentUnits

#
Payment

)
Units

#

PHASE 3PHASE 2PHASE 1
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Jeffrey R. Surenian, Esq.
Email - ES@Surenian.com

Michael ]. Edwards, Esq.
Email - MJE@Surenian.com

Erik C. Nolarl Esq.
Email - EN@Surenian.com

SCSOM L 000903-15 0311612022 Pg 1 of 18 Trans lD: 1CV2022107212530

SURENIAN, EDWARDS & NOLAN LLC
A Limited Liability Company

Counselors at Law
311 Broadway, Suite A

Point Pleasant Beach, New |ersey 08742
Phone (732) 612-3100
Fax: (732) 612-3101,

Christine M. Faustini, Esq.
Email - CMF@Surenian.com

Nancy L. Holm, Esq.
Email - NlH@Surenian.com

AnnMarie Harrison, Esq.
Email - AMH@Surenian.com

March 15,2022

VIA ECOURTS
Honorable Thomas C. Miller, J.S.C.
Superior Court of New Jersey
Somerset County Superior Court
20 N. Bridge Street, 2nd Floor
Somerville, NJ 08876

In the Matter of the Application of the Boroush of Far Hills.
Docket No.: SOM-L-903-15

Dear Judge Miller,

As the Court is aware, a Conditional Judgment of Compliance and Repose ("JOR") Order
was entered by the Court on December 15,2020. Enclosed, please find a Proposed Amended Final
JOR Order. This form of order was provided in advance to both the Court Master and Fair Share
Housing Center, as well as Craig Gianetti, counsel for Melillo Properties, and they have all
contributed and consented to the enclosed version.

If this form of Order is acceptable to the Court, I ask that the Court execute same. I thank
the Court for its continued time and attention to this matter.

Respectfully submitted,

7/nral ^4,, Valra

Nancy L. Holm

NLH/rw
cc: Adam Gordon, Esq. (via electronic mail)

Ashley Lee, Esq. (via electronic mail)
James T. Kyle, PP/AICP (via electronic mail)
Joseph V. Sordillo, Esq. (via electronic mail)
David Banisch, PP/AICP (via electronic mail)
Craig Gianetti, Esq. (via electronic mail)

RE
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SURENIAN, EDWARDS & NOLAN, LLC
311 Broadway, Suite A
Point Pleasant Beach, NJ 08730
(732) 612-3100
Attorneys for Declaratory Plaintiff, Borough of Far Hills
By: Jeffrey R. Surenian (Attorney lD:024231983)

Nancy L. Holm (Attorney ID: 013442006)

SUPERIOR COURT OF NEW JERSEY
LAW DryISION

SOMERSET COTINTY
IN THE MATTER OF THE
APPLICATION OF THE BOROUGH OF
FAR HILLS, COUNTY OF'SOMERSET

DOCKET NO.: SOM-L-903-1 5

CIVIL ACTION _ MOUNT LAUREL

AMENDED ORDER OF FINAL
JUDGMENT OF COMPLIANCE AIID

REPOSE

THIS MATTER having been opened to the Court by Surenian, Edwards & Nolan, LLC,

on behalf of declaratory plaintifl Borough of Far Hills (hereinafter "the Borough" or "Far Hills")

via a Declaratory Judgment Complaint filed on July 2,2015 to approve the Borough's Housing

Element and Fair Share Plan (hereinafter "Fair Share Plan") in response to In Re Adoption of

N.J.A.C. 5:96, 221 N.J. 1 (2015) ("Msua!!aurelIv"); and the Court having granted the Borough

immunity from Mount Laurel lawsuits from the time of the filing of the Borough's Declaratory

Judgment action (hereinafter "DJ Action"); and the Court having appointed James P. Kyle, P.P.,

A.I.C.P., as the Special Mount Laurel Court Master (hereinafter the "Court Master'); and Fair

Share Housing Center ("FSHC') having participated in the Borough's DJ Action as an "interested

party"; and the Borough and FSHC having entered into a Settlement Agreement on October 15,

2018 (hereinafter the "FSHC Settlement Agreement"); and said FSHC Settlement Agreement

having set agreed-upon fair share obligations and how the Borough would satisS same; and the
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FSHC Settlement Agreement having been approved during a Fairness Hearing held on December

20,2018, which was memorializedby an Order entered by the Court on February 26,20|9,which

was thereafter amended; and the Borough having subsequently prepared a Housing Element and

Fair Share Plan (hereinafter "Fair Share Plan") (Exhibit P-l), and all supporting documentation in

accordance with the FSHC Settlement Agreement; and a Compliance Hearing having been

scheduled for Novemb er 17 , 2020 to approve the Borough's Fair Share Plan; and said Fair Share

Plan having been put on file for public review at Borough Hall more than 30 days prior to the

scheduled Compliance Hearing date of November 17,2020; and counsel for the Borough having

prepared a Notice Certification (EvJr!b!!_P-23), to document that proper 30-day notice of the

Compliance Hearing had been given; and the Fair Share Plan, as well as other additional

documents, resolutions, and ordinances having been submitted to the Court Master and FSHC for

review; and the Borough having received no objections to the Fair Share Plan; and the Compliance

Hearing having been held on November 17,2020, during which Exhibits P-l to P-24 were marked

into evidence; and the Court having considered the testimony taken during the Compliance

Hearing, as well as the comments of counsel; and the Court Masterhaving recommended approval

ofthe Borough's Fair Share Plan to the Court on the record during the Compliance Hearing, having

found it to be in full compliance; and the Court having reviewed all of the documents submitted

into evidence during the Compliance Hearing; and the Court having entered a conditional

Judgment of Compliance and Repose on December 15, 2020 ("December 15,2020 JOR"), wherein

the Borough was given 120 days to respond to the conditions set forth in paragraph 7 of the

December 15,2020 JOR; and the Borough having responded within 120 days to said conditions;

and since that time, several issues remain in need of resolution; and the Borough and FSHC having

2
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agreed upon a proposed plan of action; and the Court having considered the proposed plan; and

for good cause having been shown;

It is hereby ordered on this day of 2022,as follows:

1. Subject to the satisfaction of the Conditions in Paragraph 3 of this Order, the terms

of the December 1.5,2020 JOR remain in full force and effect, including, but not limited to, the

Court's approval of the Borough of Far Hills's Fair Share Plan and Development Fee Ordinance,

as well as the determination of the Borough's Rehabilitation Share, Prior Round Obligation, and

Gap + Third Round Obligation. The December 15,2020 JOR is attached hereto as Exhibit A.

2. The Borough's Judgment of Compliance and Repose shall remain in effect for ten

(10) years beginning on July 2,2015 and ending on July 2,2025, and during this ten (10) year

period the Borough shall have repose from all Mount Laurel lawsuits, including, but not limited

to, Builder's Remedy lawsuits, other than actions brought to enforce the terms of settlement or this

Court's Orders.

3. The following Conditions shall be addressed and resolved by the Borough within

120 days of the entry of this Order with information provided to the Special Master with a copy to

FSHC:

a. The Borough will provide a tecorded deed restriction for both the Polo Club
and Dumont Road development that is representative of the restrictions on the
affordable units.

b. The Borough, the Court Master, FSHC, and Melillo will agree upon Melillo
Equities' modification of the UHAC phasing requirements, which will be
confirmed in a fully executed Developer's Agreement between the Borough
and Melillo Equities.

4. With respect to the Affordable Housing Agreement between the Borough and

Melillo Equities dated December 9,2019, the Borough has ongoing obligations.

3
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5. Subject to the deadlines established in Paragraph 3 above, upon the Court Master

and FSHC receiving, reviewing, and approving the additional documents and revisions required

by the Conditions in Paragraph 3 above, and the Borough, Court Master, and FSHC shall agree

upon the conditions being satisfied. Upon such agreement, the Borough will provide the Court

with a Consent Order that will indicate that all Conditions have been satisfied, and that the

Borough's conditional Judgment of Compliance and Repose has become a Final Judgment of

Compliance and Repose, without any remaining pre-conditions.

6. The Borough's amended Spending Plan is hereby approved by the Court.

7 . Counsel for the Borough shall provide copies of this Order to the Borough's Service

List within seven (7) days of receipt.

Thomag C. ifilcr, AJ.S.C.
HONORABLE THOMAS C. MTLLER, AJ.S.C.

4
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EXHIBIT A
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suRENtAN, EDWARDS & NOLAN, LLC
Brielle Galleria
707 Union Avenue, Suite 301

Brielle, NJ 08730
(732) 612-3 l 0o
Attorneys for Declaratory Plaintiff, Borough of Far Hills
By: Jeffrey R. Surenian (Attorney ID:024731983)

Nancy L. Holm (Attorney ID: 013442006)

IN THE MATTER OF THE
APPLICATION OF THE BOROUGH OF
THE TOWNSHP OF FAR HILLS,
COUNTY OF SOMERSET

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION
SOMERSET COUNTY

DOCKET NO, : SOM-L-903-1 5

CIVL ACTION * MOUNT LAUREL

ORDER OF FINAL JUDGMENT OF
COMPLIANCE AND REPOSE

THIS MATTER having been opened to the Court by Surenian, Edwards & Nolan, LLC,

on behalf of declaratory plaintiff, Borough of Far Hills (hereinafter "the Borough" or "Far Hills")

via a Declaratory Judgment Complaint filed on July 2,2015 to approve the Borough's Housing

Element and Fair Share Plan (hereinafter "Fair Share Plan") in response to Ih Re Adoption of

N,J.A.C. 5:96^ 221 N.J. I (2015) ("Mourit L&ur:el IVl'); and the Court having granted the Borough

immunity from Mount Laurel lawsuits from the time of the filing of the Borough's Declaratory

Judgment action (hereinafter "DJ Action"); and the Court having appointed Jarnes P. Kyle, P.P.,

A.I.C.P., as the Special Mount L,aurcl Court Master (hereina{ler the "Court Master"); and Fair

Share Flousing Center (*FSHC") having participated in the Borough's DJ Action as an "interested

party"; and the Borough and FSHC having entered into a Settlement Agreement on October 15,

2018 (hereinafter the "FSHC Settlemcnt Agreement"); and said FSHC Settlement Agreement

having set agreed-upon fair share obligations and how the Borough would satisfy same; and the

FSHC Settlement Agreement having been approved during a Fairness Hearing held on December
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20,2018, which was memorialized by an Order entered by the Court on February 26,2019, which

was thereafter amended; and the Borough having subsequently prepared a Housing Element and

F'air Share Plan (hereinafter "Fair Share Plan") G$iltl::!), and all supporting documentation in

accordance with the FSHC Settlement Agreement; and a Compliance l-learing having been

scheduled for November 17,2020 to approve the Borough's Fair Share Plan; and said Fair Share

Plan having been put on file for public review at Borough Hall more than 30 days prior to the

scheduled Compliance Hearing date of November 17,202A; and counsel for the Borough having

prepared a Notice Certification (Exhibit P-23), to document that proper 30-day notice of the

Compliance Hearing had been given; and the Fair Share Plan, as well as other additional

documents, resolutions, and ordinances having been submitted to the Court Master and FSHC for

review; and the Borough having received no objections to the Fair Share Plan; and the Compliance

Hearing having been held on November 17,2020, during which Exhibits P-l to P-24 were marked

into evidence; and the Court having considered the testimony taken during the Compliance

Hearing, as well as the comments of counsel; and the Court Master having recommended approval

ofthe Borough's Fair Share Plan to the Court on the record during the Compliance Hearing, having

found it to be in full compliance; and the Court having reviewed all of the documents submitted

into evidence during the Compliance l{earing; and good cause having been shown;

It is hereby ordered on this j!U_ day of DECEMBER 2020, as follows

l. Sub.ject to the satisfaction of the Conditions in Paragraph 7 of this Order, thc

Borough of Far Hills's Fair Share Plan (Exhibit P-l) is hereby approved and the Borough is granted

a Judgment of Compliance and Repose as to its Rehabilitation Share, its Prior Round Obligation

(1987-1999), and its Third Round Obligation (the last comprised of both the Gap (1999-2015) and

the Prospective (2015-2025) Needs), pursuant to the Court approved Settlemcnt Agreement

entered into between the Borough and FSI{C on October 15,2018, the Fair Housing Act (N,l$,A.

52:27D-301, et. seq.)("FI{A"), the [Jniform Housing Affordability Controls (NJ$,.1Q 5:80-26.1,

2
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et seq.) ("UHAC"), applicable Council on Affordable Housing (hereinafter *COAH") substantive

rules, and Mpunt.I*fge! case law, including the New Jersey Supreme Court's lvlount Laurcl IY

decision.

2. The Borough's Judgment of Compliance and Repose shall remain in effect for ten

(10) years beginning on July 2,2015 and ending on July 2,2A25, and during this ten (10) year

period the Borough shall have repose from all Mosnt Laurel lawsuits, including, but not limited

to, Builder's Remedy lawsuits.

3. As per the Court approved Settlement Agreement between the Borough and FSHC,

and as established in the Borough's Fair Share Plan, the Borough's Rehabilitation Obligation is 4,

the Borough's Prior Round Obligation (1987-1999) is 38, and the Borough's Third Round

Obligation (Gap (1999-2015) plus Prospective (2015-2A25t Need) is 75.

4. The Borough will address its 4-unit Rehabilitation Obligation with a municipally-

run rehabilitation program, due to the.fact that there is no longer a Somerset County Home

Improvement Program.

5. The Borough will satis$ its Prior Round Obligation of 38 with 38 units and rental

bonuses, as follows:

a. 8 family for-sale units from the Polo Club development;

b. 6 age-restricted rental units located at 6 Dumont Road;

c. 5 family rental units from the proposedllotzproject, plus 5 rental bonuses

from that project; and

d. 5 family rental units plus 5 rental bonuses and 4 age-reshicted rental units

frorn the Melillo inclusionary project.

6. The Borough will satisfy its Gap * Prospective Need Obligation of 75 with 76 units

and rental bonuses, as follows:

a. l7 family for-sale units from Polo Club development.

J
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b. 8 bedroom credits plus 8 rental bonuses from Matheny Group Home project.

c. 2 fernily rental units from the Hotz Apartment project, which also earn 2rental
bonus credits for the project.

d. 20 family rental units from the Melillo inclusionary project, which will generate
9 rental bonus credits.

e. The Borough will also implement a lO-unit Accessory Apartment program.

7, The following Conditions shall be addressed and resolved by the Borough within

120 days of the entry of this Order with information provided to the Special Master with a copy to

FSHC:

a. The Borough will either provide evidence of opt-in to the Somerset County
Home Improvement Program, if it continues to exist, or the Borough will
provide evidence of its own rehabilitation program, including contract with an
administrative agent to run the program, as well as all appropriate manuals.

b. The Borough will provide uediting information for Polo Club and Dumont
Road apartment units to the satisfaction of the Court Master.

c. The Borough will amend the Affordable Housing Ordinance and Accessory
Apartment Ordinance to provide consistency between the two, which includes
where accessory apartments are permitted, amount of subsidies, and
distribution of low and moderate units.

d. The Borough will also amend its Affordable Housing Ordinance to include
language that the l3Yo very low-income unit requirement be spread across the
required bedroom distribution.

e. The Borough will provide supplementary information addressing the bedroom
distribution for all existing and planned affordable units to the satisfaction of
the Court Master.

f. The Borough will amend the Spending Plan to identiff specific programs where
funds in excess ofthose identified can be spent.

8. Subject to the deadlines established in Paragraph 7 above, upon the Court Master

receiving, reviewing and approving the additional documents and revisions required by the

Conditions in Paragraph 7 above, the Court Master shall advise the Court that said Conditions have

been satisfied. Upon such notification, the Borough will provide the Court with a form of Order

4
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that will indicate that all Conditions have been satisfied, and that the Borough's eonditional

Judgment of Compliance and Repose has becorne a Finat Judgment of Compliance and Repose,

without any remaining pre-conditions.

9. The Court acknowledges that several terms of the respective Affordable Housing

Agreements between the Borough and the developers of the Hotz, Melillo, and Matheny projects

remain outstanding, and those obligations will be addressed by the parties in due course as those

projects move through the development process. Regarding the Melillo Affordable Housing

Agreement, the Borough has ongoing obligations with respect to the projects therein with which

the Borough shall comply,

10. The Borough's updated and adopted Development Fee Ordinance (E5bih[ P.5) is

hereby approved by the Court.

I I . Counsel for the Borough shall provide copies ofthis Order to the Borough's Service

List within seven (7) days of receipt.

,tl TlfilAt c. nu-ER, A.l,t.g,
HONORABLE THOMAS C. MILLER, ^A..J.S.C.

SEE ATTACHED STATEMENT OF REASONS

5
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IMO FAR HILLS

Docket No. SOM-L-903-15

A. INTRODUCTION

In this "Compliance Hearing," the Court considered whether the Borough's adopted
Housing Element and Fair Share Plan and supporting documents are consistent with the applicable
rules of the Council on Affordable Housing (hereinafter "COAH') (N.J.A.C. 5:93), the Fair
Housing Act (N.J.S.A. 52:2lD-301 et seq), and relevant case law.

Public notice of the hearing held by this Court on Novemb er 17 , 2020 was published on
October 15,2020 in the Daily Record and CourierNews. Notice was also sent to the service list.
The notice properly summarized the purpose of the November 16,2020 hearing and directed any
interested parties to the Far Hills Borough Clerk's office where they could review compliance
documents, and indicated that written comments or objections must be filed with the Court by
November 6,2020, The Court did not receive any cornments or objections having been received
in response to the public notice. The notice also set forth a process for interested parties to
participate in the upcoming hearing with the Court.

B. BACKGROUND

The Borough is located in the Highlands Region, with the entirety of the Borough in the
Planning Area. The Borough petitioned the Highlands Council for conformance to the Regional
Master Plan, but no final determination was made after submission.

Far Hills received Second Round Substantive Certification on February 7,2001, which
protected the Borough from all Mount Laurel lawsuits until February 6,2007. The Borough filed
its first Third Round petition on January 9,2007 , and again petitioned for Third Round substantive
certification on June 8, 2010 with a Housing Element and Fair Share Plan adopted onMay 24,
2010. The petition was deemed complete on August 25,2010, however, substantive certification
was not granted prior to invalidation of COAH's rules. That Third Round Housing Plan will be
amended or replaced as part of the anticipated subsequent compliance process where the Borough
seeks a Judgement of Repose.

The Borough filed for Declaratory Judgment on June 30, 2015. In this Complaint the
Borough sought the Court to exercise jurisdiction over the compliance of Far Hills compliance
with its constitutional affordable housing obligations, immunity from exclusionary zoning
litigation, and a Judgment of Compliance and Repose through 2025.

The Court has reviewed and considered the report of its Special Master, James T. Kyle,
PP, AICP. Mr. Kyle's report reviews the Borough's adopted2020 Housing Element and Fair Share
Plan for compliance with applicable rules and associated caselaw.

Mr. Kyle's report relies upon the second round regulations of COAH (N.J.A.C. 5:93) to
the greatest extent practicable, the Uniform Housing Affordability Control Rules, N.J.A.C. 5:80-
26.1 et seq., the Fair Housing Act (N.J.S.A. 52:27D-301 et seq), and relevant case law.

This approach encourages uniformity in the interpretation of the Mount Laurel doctrine
and is consistent with both legislative and judicial directives. The Fair Housing Act (P.L. 1985, c.
222) states,
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"The interest of all citizens, including low and moderate income families in need
of affordable housing, would be best served by a comprehensive planning and
implementation response to this constitutional obligation." (N.J.S.A. 52:27D-
302(c))

Furthermore, the New Jersey Supreme Court, in its decision in The Hills Development Co. v.
Town of Bernards, 103 NJ I (1986) (commonly known as Mount Laurel IID upheld the
constitutionality of the Fair Housing Act, and stated,

"Instead of varying and potentially inconsistent definitions of total need, regions,
regional need, and fair share that can result from the case-by-case determinations
of courts involved in isolated litigation, an overall plan for the entire state is
envisioned, with definitions and standards that will have the kind of consistency
that can result only when full responsibility and power are given to a single entity
[COAH]." (103 N.J. at25)

Lastly, in the decision, the Supreme Court also stated that to the extent that Mount Laurel cases
remained before the courts,

"...any such proceedings before a court should conform wherever possible to the
decisions, criteria and guidelines of the Council." (103 N.J. at 63)

On March 10, 2015 the N.J. Supreme Court delivered In the Matter of the Adoption of N.ll.C.
5:96 and 5:97 by the New Jersey Council on Affordable Housing, 221 N.J. 1 (2015) (hereinafter
"Mgunt Laurel [V"). This decision acknowledged COAH's inability or unwillingness to adopt
constitutional rules for the so-called "Third Round" of municipal affordable housing compliance.
In the absence of regulatory guidance from COAH or Legislative action, the decision instructs the
Trial Courts to once again evaluate the constitutionality of municipal Fair Share Plans.

While the Court has invalidated COAH's attempts to promulgate Third Round rules, the
Second Round rules (iIll.C. 5:93) are still largely intact. In fact, these rules have been relied
upon by the Trial Courts in numerous compliance and fairness hearings during the "gaps" in
COAH's rule-making since the Second Round ended in 1999. Furthermore, in the Mount Laurel
IV decision the NJ Supreme Court directed the Trial Courts to continue to rely on the Second
Round rules, with certain specific exceptions.

C. FAR HILLS BOROUGH'S HOUSING PLAN

The Far Hills Planning Board adopted the Housing Plan on July l, 2019 (memorialized by
resolution on August 5,2019) and the Borough Council endorsed it via resolution on July 8, 2019.
The obligations and compliance mechanisms are consistent with the Settlement Agreement
reached with FSHC with limited exceptions as noted later in this section.

The Oblipation and Comnliance Mechanisms

The Housing Plan set forth the following affordable housing obligation for the Borough of
Far Hills, which is consistent with that identified in the Settlement Agreement with FSHC:

. Rehabilitation Obligation: 4 units

. Prior Round (1987 - 1999) Obligation: 38 units

. Third Round (1999 -2025) Obligation: 75 units

2
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Rehabilitation Obligation

The Borough will participate in the Somerset County CDBG Rehabilitation Program if the
program is available. If that program has insufficient funding, the Borough has committed
affordable housing trust funds for the rehabilitation of two (2) units. The plan also notes that if it
is found there are no substandard units occupied by income-eligible households, the Borough may
seek an adjustment to the obligation by application to the Court and preparation of a structuril
conditions survey.

Prior Round Obligation

The source of the 38 unit prior round obligation is that which was calculated by COAH for
their 2008 substantive rules, N.J.A.C.5:97 Appendix C. Utilization of this obligation is consistent
with the Mt. Laurel IV decision which stated "...prior unfulfilled housing obligations should be
the starting point for a determination of a municipality's fair share responsibility;'.

The Borough will satisfu the 38 unit prior round obligation with a total of 28 units and l0
rental bonus credits through the projects summarized in the table below. As noted in the Housing
Element and Fair Share Plan, the Borough complies with the requirements related to the minimum
number of rental units and maximum number of bonus credits permitted. While the age-restricted
cap of 9 units, representing 25o/o of the Prior Round Obligation of 38 units, is exceedid, the plan
notes the Borough is not seeking age-restricted credits for the Third Round Obligation. As such,
the maximum percentage of age-restricted units over both the Prior and Third Rounds does not
exceed a cumulative 25Yo of the obligation.

As part of the compliance information reviewed, the Borough has adopted zoning
ordinance amendments for the Hotz apartments and Melillo projects. In terms of complian"", tG
Fair Share Plan did not include information documenting appropriate deed restrictions for the polo
Club and Dumont Road age-restricted apartments. Further, it does not include information on how
projects set forth in the plan comply with the bedroom distribution requirements. This will have
to be provided for review and approval as a condition of any action by the Court on this
matter.

Polo Club - For sale x 8 3 8

Dumont Road Apts. (A/R Rental) X X 6 6

Hotz Apts. (8-10 Peapack Rd) X x 5 5 10

Melillo (220Route202) X X 5 5 10

Melillo (220 Route 202) AlRRental X X 4 4

Satislaction o1'the 38-unit Prior lLound Obligation

IO J8Totul 28

O ir
Projcct Units

Bonus
Crcclits

'l'otal

Credits

3
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Third Round Obligation

The 75-unit Third Round Prospective Need obligation set forth in the Agreement represents
20Yo of the total existing housing units within Far Hills, known as the "20Yo cap". This provision
is contained in the Second Round rules at N.J.A.C. 5:93-2.16 and in the Agreement is noted as an
interpretation of N.J.S.A. 52:27D407, the Fair Housing Act.

The Borough will address its Third Round obligation with a total of 57 units and 19 rental
bonuses as summarized on the table on the following page. The units include 17 family for-sale
units in the existing Polo Club project, 8 new group home bedrooms and 8 rental bonus credits
associated with the Matheny project, 2 family rentals and 2 bonus credits from the Hotz
apartments, 20 family rentals and 9 rental bonus credits from the Melillo project and an accessory
apartment project totaling 10 units.

As part of the compliance information reviewed, the Borough has adopted zoning
amendments for the Hotz apartments and Melillo projects. The Borough has also adopted an
overlay ordinance for the Village Commercial zoning district that requires a mandatory set aside
of affordable housing units for all projects proposing more than five (5) units. Reviewing the Fair
Share Plan, it documents the fact that the Borough complies with the minimum number of family
units required, the minimum number of rental units required, the minimum number of family rental
units required, the number of very low income units required and the maximum number of rental
bonus credits permitted.

Administration

The Borough submitted an adopted affordable housing regulating ordinance (AHO). This
ordinance provides standards for item such as, but not limited to, bedroom distribution, sales and
rental prices, affordability average, administration, monitoring and enforcement. It is consistent
with the applicable standards in COAH's substantive rules (N.J.A.C. 5:93), the Uniform Housing
Affordability Control Rules (N.J.A.C. 5:80-26.1 et seq.) and the Fair Housing Act (N.J.S.A.
52:27D-301et seq.). It should be noted there are inconsistencies between the affordable housing

4

Polo Club - For Sale X t7 0 t7

Matheny Group Home x 8 8 16

Hotz Apts. (8-10 Peapack Rd.) X x 2 2 4

Melillo (220Route202) X X 20 9 29

Accessory Apartment Program X l0 0 l0

Satislaction of the Third Round Obligation

I9 76Totul 57

a
E

h
Project [Jnits

Bonus
Credits

Total
Credits

                                                                                                                                                                                               SOM-L-000903-15   03/12/2024 2:49:22 PM   Pg 16 of 19   Trans ID: LCV2024651843 



scsoM L 000903-15 0311612022 pg 16 of 1B Trans lD: 1CV2022107212s30

ordinance and the accessory apartment ordinance that will need to be remedied. The first is related
to where accessory apartments are permitted, with the AHO stating they are permitted in all
residential and commercial zones and conditionally permitted in industrial iones while the
accessory apartment ordinance calls out specific zone districts. Second, the AHO specifies a
subsidy of $35,000 regardless of the nature of the unit (very low, low or moderate income) while
the accessory apartment ordinance tiers the subsidy. The third is related to the distribution of units,
where the AHO notes they can be low and moderate income units where the accessory apartment
ordinance states that very low, low and moderate income units will be provided. Further the Fair
Share Plan notes that a minimum of two (2) very low income units will be provided. Finally,
Section 6. I .A shall be amended to include language that the l3Yo very low income unit requiremeni
shall be spread across bedroom distribution. These inconsistencies will need to be addressed and
amendments will have to be provided for review and approval as a condition of any action by the
Court on this matter.

I note that the Borough has appointed the Clerk as the administrative agent. Since the
administrative agent is relied upon significantly in the Borough's compliance plan, information
should be provided on the qualifications of this individual to handle tire assigned tasks, which
includes affirmative marketing and other administrative functions.

Affordable Housins Trust Fund

The Borough submitted the adopted development fee ordinance and a Spending plan. The
development fee ordinance was adopted on June 8, 2020. This ordinance m-eets the appliable
requirements in COAH's substantive rules (N.J.A.C. 5:93) and the Fair Housing act 6N.f.S.e.
52:27D-301et seq.), as well as the Borough's Settlement Agreement with FSHC.T

The Borough's Spending PIan provides for collection and expenditure of money in the
affordable housing trust fund. The Borough proposes to expend funds on the municipal
rehabilitation program, consistent with the adopted Housing Plan. The Borough also proposes to
expend funds on an accessory apartment program, affordability assistance *A ud-inirtration,
consistent with COAH's substantive rules (N.J.A.C. 5:93) and the Fair Housing Act (N.J.S.A.
52:27D'301et seq.). In speaking with Fair Share Housing Center while preparing the.Master,s
report, the Master noted that they take exception to the spending plan proviiion which permits
excess funds to be spent on any affordable housing activity authorized under N.J.A.C. 5:9g-
8.16(a). Typically the spending plan is required to identify specific affordable housing activities
upon which funds will be expended, while this approach is more open-ended and not necessarily
consistent with that requirement. As such, the Court agrees that should the Borough have an excess
of funds and wish to propose other expenditures, they should either amend the spending plan to
identify additional mechanisms or return to the Court at a future date to approvaf of an amended
spending plan. As such, revisions are necessary prior to Court approval ofihe spending plan.

Other Compliance Issues

The Borough's settlement agreement with FSHC notes additional compliance
requirements, which are largely satisfied in Far Hills Borough's Compliance Plan. The Master has
reported the following with regards to these requirements:

1- At least half of all housing units addressing the Third Round Prospective Need shall be
affordable to low-income households, with l3%o of the affordable housing units being

5

1 The Court also approves the development fee ordinance as part of this process as well.
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reserved for veryJow income households. The remainder of the affordable units shall be
affordable to moderate-income households.

Satisfied.

2. At least 25Yo of the Borough's Third Round Prospective Need shall be met through rental
units, at least half of which will be rental units available to families.

Satisfied.

3. At least half of the units addressing the Third Round Prospective Need in total must be
available to families.

Satisfied.

4. No more than2l%o of the affordable units addressing the Borough's Prior Round and Third
Round obligation shall be age-restricted.

Satisfied.

5. Rental bonuses shall be calculated in accordance with COAH's Second Round rules
N.J.A.C. 5:93 - 5.15 (d).

Satisfied.

6. All affordable housing units created pursuant to the Settlement Agreement shall comply
with UHAC rules, with the exception of #2 above in which case those rules have been
superseded by an amendment to the Fair Housing Act.

Satisfied.

7. The Borough shall update its affirmative marketing plan to include FSHC and other named
organizations in its list of community and regional organizations, and both the Borough
and any other developers or administrative agencies conducting affirmative marketing shall
provide notice to those organizations of any available units.

Satisfied.

8. On the first anniversary of the execution of the Settlement Agreement, and every
anniversary thereafter through the end of the Agreement, the Borough agrees to provide a
status report of all affordable housing trust fund activity.

Compliance for this item will be determined at the appropriate time. This item will be
addressed as a condition of approval.

9. The Borough shall submit its midpoint realistic opportunity review on or before Iiuly 2,
2020, as required pursuant to N.J.S.A. 52:27D-313. This midpoint review permits any
interested party, such as FSHC, to requestby motion a Courthearing regarding whether
any sites in the Borough's compliance plan no longer present a realistic opportunity for
affordable housing development and should be replaced. While this review is statutorily
sanctioned and certainly reasonable, in the event the Court finds that an affordable housing
site or other compliance mechanism should be replaced I recommend the Borough be given
the opportunity to supplement its Fair Share Plan to correct any deficiency while being
protected by immunity from builder remedy litigation.

Compliance for this item will be determined at the appropriate time. This item will be
addressed as a condition ofapproval.

6
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10. Within 30 days of every third anniversary of the Agreement the Borough will publish on
its website and submit to FSHC a status report regarding its satisfaction of the very-low
income requirement pursuant to N.J.S.A. 52:27D -329.1.
Compliance for this item will be determined at the appropriate time. This item will be
addressed as a condition ofapproval.

D. COURT'S F'INDING AND CONCLUSION

The Court finds that the Fair Share Plan is generally consistent with the Court-approved
Settlement Agreement, the Fair Housing Act, and COAH's Second Round rules, the Borough must
correct some minor deficiencies in the Plan and supporting documentation. Those deficiencies
shall be conditions of the Judgment of Compliance and Repose that will be issued by the Court.
The conditions shall include:

1. The Borough shall provide evidence of opt-in to the County rehabilitation program, if
required.

2. The Borough shall provide rehabilitation manuals for the referenced municipal program of
two units.

3. The Borough shall provide crediting information for the Polo Club and Dumont Road
apartments. This shall be provided as an appendix to the Fair share plan.

4. The Borough shall provide an amendment for the Fair Share Plan that documents
compliance with bedroom distribution requirements.

5. The Borough shall amend the affordable housing ordinance and accessory apartment
ordinance to provide consistency between the two. This includes where accessory
apartments are permitted, the amount of subsidies and distribution of low and moderate
income units.

6. The affordable housing ordinance shall be amended to include language that the l3Yovery
low income unit requirement be spread across the required bedroom distribution
requirements.

7. The Borough should discuss the qualifications of the appointed administrative agent.

8. The spending plan should be amended to identify specific programs where funds in excess
of those identified can be spent.

9. The Court should approve the Borough's development fee ordinance.

10. Any judgment considered by the Court should be conditioned on compliance with
continuing monitoring requirements.

The Conditions shall be met within one hundred twenty (120) days from the date of the
Judgment.

7
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BOSTON     CONNECTICUT    FLORIDA    NEW JERSEY     NEW YORK    PROVIDENCE    WASHINGTON, DC 

CRAIG M. GIANETTI

Attorney at Law

One Jefferson Road
Parsippany, NJ 07054-2891

T: (973) 966-8053 F: (973) 206-6273
cgianetti@daypitney.com

118072134.5  

February 14, 2024 

VIA E-MAIL and UPS 

Kimberly Coward 
Zoning Officer 
Borough of Far Hills 
6 Prospect Street 
Far Hills, NJ 07009 

Re: Pulte Homes of NJ, Limited Partnership (“Pulte”) 
Response to Notice of Violation 
Block 5, Lot 4; 220 Route 202, Far Hills, NJ (“Property”) 

Dear Ms. Coward:  

This firm represents Pulte in connection with the development and construction of a multi-
family inclusionary development consisting of 105 age-restricted townhouse dwellings and an 
apartment building consisting of 29 affordable apartments (25 family affordable units and 4 age-
restricted affordable units) as well as other related site improvements (the “Development”) on the 
Property. The Development is included in the settlement agreement dated October 15, 2018 
between the Borough and Fair Share Housing Center (“Settlement Agreement”) and is further the 
subject of the December 9, 2019 Affordable Housing Agreement for the Property. The 
Development is a critical component of the Borough’s court-approved Housing Element and Fair 
Share Plan to address the Borough’s affordable housing obligations. Please accept this letter as 
Pulte’s response to the Notice of Violation dated January 18, 2024 (“Notice of Violation”). 

By way of background, Pulte filed an application for preliminary and final major site plan, 
preliminary and final major subdivision and variance relief relating to the Development (the 
“Application”), which Application was approved by Borough of Far Hills Planning Board 
(“Board”) Resolution adopted on February 7, 2022 (the “Resolution”). The Resolution approved 
site plans entitled “Preliminary and Final Major Site Development and Subdivision Plans, 
Residences at Overleigh” prepared by Gladstone Design, Inc. (“Gladstone”), dated March 19, 2021 
(the “Site Plans”). The Site Plans already included retaining walls with heights in excess of six 
feet, which were specifically referenced by both the Board’s Planner, David Banisch, and the 
Board’s engineer, Paul Ferriero, who also serves as the Borough’s engineer, in their respective 
review letters dated July 5, 2021 (“Planner Review”), comment 17(f) on page 8, and July 2, 2021 
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(“Engineer Review”), comment I.E(5) on page 4. Neither review letter noted that a design waiver 
was required for the proposed retaining walls. 

Subsequent to obtaining the Resolution, Pulte completed resolution compliance by 
addressing the conditions of approval set forth in the Resolution. Gladstone revised the Site Plans 
to comply with the conditions of approval, inclusive of addressing the comments in the Planner 
Review and Engineer Review. Among the conditions of approval and the comments in the 
Engineer Review were requirements to address the stormwater management design, including 
comments received from the New Jersey Department of Environmental Protection (“NJDEP”), 
which could not impact the layout of roads or buildings (see Condition 33). In doing so, Pulte 
added retaining walls to the Site Plans, which are consistent in height with those retaining walls 
shown on the Site Plans as originally submitted and approved by the Board. 

The Site Plans, as revised, were ultimately reviewed and approved by the Board 
professionals and signed by the Board Chairman, Board Secretary and Board Engineer on March 
15, 2023. Gladstone further refined the stormwater management design to account for Property 
conditions during construction. The revised design was approved by the Board’s Engineer. At no 
time were the Site Plans modified to change the layout of the building or the roadway network; 
nor did the modifications to the Site Plans impact the approved relief from Ordinance requirements 
as set forth in the Resolution. Pulte reasonably relied upon the Resolution and signed Site Plans to 
obtain construction permits to construct the retaining walls shown on the Site Plans and 
commenced construction in May of 2023. 

The Notice of Violation alleges that Pulte is in violation of the Borough’s Land 
Management Ordinance (“Ordinance”) and Planning Board conditions of approval set forth in the 
Resolution for the Development, a copy of which is attached hereto for reference. The Notice of 
Violation sets forth the following issues: 

1. Addendum to Notice of Violation, Section A. Retaining Walls in Excess of Six (6) 
Feet 

The Notice of Violation references the following design and improvement standard in 
Section 905.A.5, “"[i]n all zoning districts, fences and walls shall be installed no higher than six 
feet (6”)” and indicates that it is applicable to the Development. Notwithstanding the foregoing, 
the Site Plans, as originally submitted, included retaining walls with varying heights up to 17 feet. 
This fact is specifically noted in both the Planner Review and Engineer Review. Neither review 
includes a statement that relief for retaining wall height is required. Further, Barbara Wooley-
Dillon, a professional planner who testified in opposition to the Application at the December 6, 
2021 Board meeting, specifically identified the retaining wall and its height without reference to 
the need for relief. The Site Plans were approved by the Board with this known condition. Design 
waiver relief should not be required for the additional retaining walls that were subsequently added 
to the Site Plans as part of redesigning the stormwater management improvements, which redesign 
was not only anticipated, but required, as part of the Resolution. The redesign of the stormwater 
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management improvements was further approved by the Borough Engineer and the plans were 
signed by the Board on March 15, 2023. Additional Board approval should not be required. 

2. Addendum to Notice of Violation, Section B. Planning Board Condition 33 

Condition 33 of the Resolution states, “Any adjustments to the site plan to address 
stormwater management comments of the Board Engineer or comments from the NJDEP shall not 
result in any changes to the layout of the building or the roadway network. Any such materials 
change must be brought back to the Board for review as an amendment to the current approval.” 
This condition is very clear as to when amended approval from the Board is required – when there 
are changes to the layout of the building or roadway network. The revisions made to the Site Plans 
to address the stormwater management design do not result in any change to the layout of the 
building or the layout of the roadway network. Modification of the grading does not change the 
layout of the buildings or roadway network. As such, the revisions do not require Board approval 
and are not in violation of Section 105 of the Ordinance. 

3. Addendum to Notice of Violation, Section C. Effect of Grading Changes 

The Ordinance sets forth the following definition of “Building height”: “the vertical 
distance measured to the highest point of the building from the average elevation of the finished 
grade six (6) feet from the foundation.” (emphasis added). Grade changes that occurred after the 
conclusion of the Board hearings, which are the result of revisions to the stormwater management 
design in direct response to the Engineer Review and NJDEP comments, do not impact the 
calculation of building height or the variance relief previously granted by the Board for said 
building height. An application for amended site plan to the Board is not required. 

4. Addendum to Notice of Violation, Section D. Issuance of Zoning Permits 

As set forth herein, Pulte should not be deemed to be in violation of the zoning provisions 
of the Ordinance. Further, Pulte reasonably relied upon the Resolution, signed Site Plans, Board 
engineer’s approval, zoning permits and construction permits issued by the Borough to commence 
construction of the Development. As such, the issuance of zoning permits should continue without 
delay.  

Pulte should not be required to submit an application for amended site plan to the Board in 
connection with the revised Site Plans. Pulte reasonably relied, to its detriment, on permits that 
were issued by the Borough to construct the retaining walls. There is no doubt that the Borough’s 
expectation is that a developer will commence construction upon receipt of such permits in reliance 
thereupon. These permits were based on Site Plans, as revised, that were approved by the Board 
Chairman, Board Secretary, and Board Engineer. The Borough is estopped from rescinding 
permits or imposing additional requirements related thereto after Pulte relied upon those permits 
and constructed the improvements pursuant to the permits. Moreover, those multi-million dollar 
improvements were inspected and approved by the Borough Engineering inspectors after they 
were completed.   As noted herein, the Development is an essential component of the Borough’s 
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Settlement Agreement to satisfy the Borough’s affordable housing obligation. Pursuant to the 
Affordable Housing Agreement, Pulte has an obligation to deliver the affordable housing units and 
to do so without unnecessary cost-generative measures being imposed on Pulte. An application for 
amended site plan would be just that. 

As such, Pulte requests that the Notice of Violation be rescinded. Pulte looks forward to 
working with the Borough to continue constructing this Development to allow the Borough to 
remain in compliance with the Settlement Agreement and Affordable Housing Agreement. If the 
Notice of Violation is not rescinded by February 23, 2024, Pulte will exercise all of its rights at 
law and in equity, including but not limited to filing a legal action with the Court having 
jurisdiction of the Borough’s Affordable Housing Compliance.  

Thank you for your attention to this matter. Please contact me if you have any questions or 
if you require additional information. 

Respectfully yours, 

Craig M. Gianetti 

Enclosures 
cc:  Albert E. Cruz, Esq. Borough Attorney (via e-mail) 

Dorothy Hicks, Borough Clerk (via e-mail) 
Paul Ferriero, Borough Engineer (via e-mail) 
David Banisch, Borough Planner (via e-mail) 
Stephen Mahoney, Borough Construction Official (via e-mail) 
Jim Kyle, Court-appointed Special Master (via e-mail) 
Josh Bauers, Fair Share Housing Center (via e-mail)  
Pulte Homes of NJ, Limited Partnership (via e-mail) 
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DAY PITNEY LLP 
ONE JEFFERSON ROAD  
Parsippany, New Jersey 07054 
Craig M. Gianetti (036512003) 
(973) 966-6300 
Attorneys for Defendant-Intervenor Pulte Homes of NJ, Limited Partnership 
 

IN THE MATTER OF THE 
APPLICATION OF THE BOROUGH 
OF FAR HILLS, COUNTY OF 
SOMERSET 

: 

: 

: 

: 

: 

: 
: 

SUPERIOR COURT OF NEW JERSEY 
LAW DIVISION: SOMERSET COUNTY 
DOCKET NO.: SOM-L-903-15 

(CIVIL ACTION- MOUNT LAUREL) 

CERTIFICATION OF  
RONALD A. KENNEDY, P.E. IN 

SUPPORT OF PULTE HOMES OF NJ, 
LIMITED PARTNERSHIP MOTION TO 

INTERVENE AND MOTION TO 
ENFORCE LITIGANT’S RIGHTS 

 
I, Ronald A. Kennedy, P.E, of full age, hereby certifies as follows:  

1. I am the President of Gladstone Design, Inc. (“Gladstone”), which is the civil engineer 

retained by movant/interested party Pulte Homes of NJ, Limited Partnership (“Pulte”) in connection 

with the construction of a multi-family development consisting of 105 age-restricted townhouse 

dwellings and an apartment building consisting of 29 affordable apartments (25 family affordable 

units and 4 age-restricted affordable units) as well as other related site improvements (the 

“Development”) on property located at 220 Route 202, Far Hills, NJ (formerly Block 5, Lot 4) (the 

“Property”). I make this Certification based on my personal knowledge and in support of Pulte’s 

Motion to Intervene and Enforce Litigant’s Rights. 

2. On behalf of Pulte, Gladstone prepared for the Development Preliminary and Final 

Major Site Development and Subdivision Plans, entitled “Residences at Overleigh” and dated March 

19, 2021 (the “Plans”). The Plans were consistent with the conceptual site layout approved by the 
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Borough of Far Hills Council and included in the redevelopment ordinance adopted by the Borough 

of Far Hills (“Borough”).  

3. Pulte submitted the Plans to the Borough’s Planning Board (the “Board”) for site plan 

and subdivision approval on April 9, 2021. Attached hereto as Exhibit A are true copies of the 

relevant pages of the Board approved and signed overall site plan sheet. 

4. Due to the topography and environmental constraints on the Property, the 

Development could not be built without a number of retaining walls. The Plans expressly included 

such retaining walls, which needed to be in excess of six feet in height due to the aforementioned 

topography and other conditions. In fact, the retaining wall adjacent to the environmentally 

sensitive areas at the southern end of the site had a maximum height of 22-feet.  

5. The retaining walls included in the Plans were specifically referenced by both the 

Board’s planner, David Banisch, and the Board’s engineer, Paul Ferriero, who also serves as the 

Borough’s engineer, in their respective review letters dated July 5, 2021, comment 17(f) on page 7 

(“Planner Review”) and July 2, 2021 , comment I.E(5) on page 4 (“Engineer Review”). A true copy 

of the Planner Review is attached hereto as Exhibit B. A true copy of the Engineer Review is attached 

hereto as Exhibit C. 

6. On July 21, 2021, Gladstone’s design team met with the Borough’s professionals to 

discuss the Planner Review and Engineer Review, as well as other comments generated during the 

public hearings. At no time during that meeting did the Borough’s professionals state that there were 

any issues with the proposed retaining walls, and certainly did not state that the proposed retaining 

walls violated the Land Management Ordinance of the Borough of Far Hills (the “Ordinance”) or 

required a design waiver. 
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7. Gladstone prepared revised Plans, dated October 1, 2021 and December 2, 2021, that 

included the retaining walls in excess of six feet. The aforementioned revised Plans were presented 

to the Board at the October 2021 and December 2021 meetings, and the Board did not indicate at 

those meetings that the proposed retaining walls violated the Ordinance or required a design waiver. 

8. At the December 2021 Board meeting, a professional planner for an objector 

testified in opposition to the revised Plans, and specifically identified the retaining walls and their 

height in her comments, but did not state that a design waiver was required. 

9. On February 7, 2022, the Board approved the Plans, which included retaining walls 

in excess of six feet, and issued a resolution granting preliminary and final major site plan and 

subdivision approval for the Development (the “Resolution”). 

10. The Resolution, Engineer Review, and Planner Review contained certain 

conditions of approval and comments that required Pulte to address the stormwater management 

design, including comments received from the New Jersey Department of Environmental Protection 

(“NJDEP”). Condition 33 of the Resolution states, “Any adjustments to the site plan to address 

stormwater management comments of the Board Engineer or comments from the NJDEP shall not 

result in any changes to the layout of the building or the roadway network. Any such materials change 

must be brought back to the Board for review as an amendment to the current approval.” 

11. To address the conditions in the Resolution and comments, Gladstone revised the 

Plans eight times, including by: (1) adjusting grade elevations across the site to direct stormwater 

flows to the appropriate locations and divert flow from concentrating along unwanted property 

boundaries; and (2) adding retaining walls (the “Retaining Walls”) that were consistent in design and 

height as the retaining walls already included in the Plans and previously approved by the Board. The 

Plans were initially revised on March 15, 2022 to address comments relating to stormwater 
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management. It was on this revision that the grading was adjusted and the subject Retaining Walls 

were added, which range in height from four feet to seventeen feet and are setback approximately 60 

feet from the Property line with a landscape buffer in between. Attached hereto as Exhibit D is a true 

copy of the five (5) Grading Plan sheets for the Development prepared by Gladstone. Attached as 

Exhibit E is a true copying of plan depicting all of the retaining walls on the Property, including their 

height and if they were part of revised plans. The subject Retaining Walls are on the last page.  

12. After March 15, 2022, each set of revised Plans contained the subject Retaining Walls. 

None of the revised Plans altered the layout of the road network or the locations of any buildings as 

set forth in the original Plans, nor did they change “building height,” as that term is defined in the 

Ordinance, for any of the structures. 

13. On at least three occasions (March 2022, December 2022, and March 2023), 

Gladstone prepared and submitted detailed response narratives for the Board and its professionals that 

explain how each condition of approval was met and what changes were made to address the technical 

review comments  

14. In March 2023, Gladstone met with the Borough’s engineer to review construction 

relating to the stormwater management design system and retaining wall structural design set forth in 

the revised Plans. The Borough engineer did not state: (1) that the proposed retaining walls violated 

the Ordinance or required a design waiver; (2) that the proposed grading modifications altered the 

layout of the road network or the locations of any buildings; or (3) that the proposed grading 

modifications changed the height of any buildings. 

15. On March 14, 2023, the Board Engineer issued its last resolution compliance letter 

and concluded that the revised Plans could be signed by the Board. 
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16. On March 15, 2023, the revised Plans containing the additional retaining walls and 

grading modifications referenced above were reviewed and approved by the Board professionals and 

signed by the Board Chairman, Board Secretary and Board Engineer. 

 I hereby certify that the foregoing statements made by me are true. I am aware that if any of 

the foregoing statements made by me are willfully false, I am subject to punishment.  

 

      
RONALD A. KENNEDY, P.E. 

DATED:  

 

March 12, 2024

ET  OAT FS ERJ SW EE YN

R
O

NA

LD A. KENNEDY
  

No.
GE33453

Digitally signed by Ronald Kennedy
Date: 2024.03.12 11:11:29-04'00'
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Memorandum 
 
To: Far Hills Planning Board 
 
From: David J. Banisch, PP/AICP 
  
Date: July 5, 2021 
 
Re: Pulte Homes of NJ, Limited Partnership 

220 Route 202 
 Block 5, Lot 4 
 41.529-acres 
 Preliminary and Final Major Subdivision and Major Site Plan Application 

Zone: TH-6-IAR Townhouse Inclusionary Age-Restricted Residential 
 
We have reviewed preliminary and final site plan and subdivision plans and supporting documentation in 
preparation of this report.   
 
This application is for preliminary and final major site plan and subdivision approval pursuant to Far Hills 
Borough’s Court-approved third round affordable housing settlement agreement and settlement agreement 
with Melillo Equities, December 2019.   
 
General Description:   
 
1. The application is for development of a mixed residential community on the 41.259-acre tract, 

consisting of develop  105 age-restricted for-sale townhouse units and a multifamily affordable rental 
apartment building consisting of 29  affordable rental apartment units with associated parking and 
improvements.  The multi-family affordable apartment building is for 25 family units and 4 age 
restricted units.  34 of the 105 townhouses are proposed as “walk-out” units where topography permits 
rear walk out basements – height variances for the 34 walk-out units are requested (38.04’ 
proposed height vs. 36’ permitted height). 
 

2. A new 12” public water main will be extended in Route 202 to the site with an 8” main water line 
extension from 202 to the site for water service.  Sewer service will be provided by an on-site sewer 
treatment plant with an 85’ x 400’ groundwater recharge field.  All units will be served by 
underground natural gas, electric, telephone and cable service that will be extended from Route 202 
throughout the development.   

 
3. This application is submitted pursuant to Far Hills’ Third Round Affordable Housing compliance and 

the Borough’s court-approved settlement agreement with the property owner.  The Borough adopted 
Ordinance No. 2019-08, on December 12, 2019 that established the TH-6-IAR Zone pursuant to the 
court-approved settlement agreement.  Proposed development in the TH-6-IAR Zone will address a 
substantial portion of the Borough’s affordable housing obligations to comply with municipal 
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affordable housing obligations and the development is responsive Housing Plan Element and Fair 
Share Plan of the Borough’s Master Plan.    

 
4. Block 5, Lot 4 is at 220 Route 202  and located opposite Lake Road.  The north tract boundary is 

Route 202, the south tract boundary is the NJ Transit rail line and the Mine Brook, the east tract 
boundary is the Castle Court neighborhood and the west tract boundary adjoins a single-family 
dwelling (196 Route 202) and the Fox Hunt Court neighborhood.  The tract is irregularly shaped, and 
is identified with 42.316-acres to the centerline of Route 202.  Lot 4 is 42.529-acres after a right-of-
way dedication 33’ wide x 405’ long across the frontage of the tract to the Route 202 center line.   

 
5. The application identifies four existing dwellings units, an existing barn and several sheds that will be 

removed.  The tract is primarily wooded with cleared areas located adjacent to existing dwellings and 
in fields on the west, north and northeast sides of the tract.  An existing hedgerow along Route 202 
screens the tract from public view..   

 
6. Wetlands extend east to west across the south tract boundary and are situated within a 100’ wide NJ 

Power & Light right-of-way that is located on tract.  A narrow spline of wetlands and state open 
waters (tributary to the Mine Brook) reaches approximately 800’ north into the site through a 40’ deep 
ravine extending from the south tract boundary to approximately the mid-point of the tract between 
the south tract boundary and Route 202 to the north.  There are approximately 1.5-acres of steep 
slopes identified at the head of the ravine at approximately the midpoint of the tract between the south 
tract boundary and Route 202..  Three wetland areas extend into Lot 4 near the northeast corner of the 
tract.   

a. A 50’ riparian buffer is identified on plans adjacent to the State Open Waters (Mine Brook 
Tributary).   

b. Plans identified a 50’ wetlands transition area adjacent to wetlands.   
c. Plans identify the Borough’s 100’ Stream Corridor buffer (Section 803.B.) extending from the 

complex of wetlands and steep slopes adjacent to the Mine Brook Tributary.  A variance is 
requested from the 100’ stream corridor requirement.   

   
7. The proposed development layout slightly differs from the settlement agreement concept plan, which 

is Exhibit A. in the agreement.  The proposed road network, building locations and orientations vary 
from the concept plan; however, the layout appears to be substantially similar to the concept plan.  
Sec. 703.2.B.3. provides that “the overall layout and configuration is subject to Planning Board 
approval and therefore may not strictly conform to Exhibit A.   

a. The environmental features identified on the site and subdivision plans and summarized 
above are labeled “approximate environmentally constrained areas” on the concept plan.  The 
delineation of these features appears to account for the design differences between the concept 
plan and plans submitted for approval.   

b. A proposed 85’ wide x 400’ long subsurface groundwater recharge field is located 
substantially within the Borough’s 200’ Scenic Corridor ordinance requirement applicable to 
the Route 202 frontage (Section 802.F.), which was apparently not indicated on the settlement 
agreement concept plan.  A variance is required to locate the subsurface recharge field within 
the Borough’s 200’ scenic corridor setback requirement.    
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8. Settlement Agreement. Article I of the December 2019 Settlement Agreement (SA) identifies a 
series of terms, conditions and obligations for the parties and are summarized below.   

 
SA Paragraph # Summary of Settlement Agreement Requirement & Comment on plans 
 
1.1.1 Density 

Requirement: 134 total units, 29 affordable units 
 105-age restricted for-sale market-rate townhouses 
 25 family affordable rental units 
 4 age-restricted affordable rental units 

Comment: Application proposes 134 units pursuant to the settlement agreement:   
 105 market-rate townhouse units, and  
 29 affordable rental units in one building including 25 family and 4 age-
 restricted affordable units.  (conforms to Settlement Agreement and Sec. 
 703.2.B., Principal permitted uses for the TH-6-IAR Zone) 

1.1.2 Height: 
Requirement: Townhouses: 

 4-5 unit buildings, 2-1/2 story – 36’ 
Affordable apartment building: 
 3 stories with appearance of 2-1/1 stories – 42’  
 

Comment: 71 proposed slab on grade townhouse units comply with proposed height of 
32.6’ vs. 36’ permitted. 
34 proposed “walkout” townhouse units do not comply with 36’ height 
limitation.  Walk-out units have an exposed rear basement wall.  The max. height 
proposed is 38.07’ vs. 36’ permitted.  Variance required as per N.J.S.A. 40:55D-
70.c.(1) or (2).   
Affordable apt. building height – complies.  A 41’ height on the walkout side 
(south) of building is proposed and a height of 31’-6” is proposed on north side 
of building vs. 42’ permitted.   

1.1.3 Setbacks: 
Requirement: Front yard:  300’ 

Side yard:  100’ 
Side yard tree buffer:  50’ 
Rear yard setback:  50’ 

Comment: Proposed development appears to comply with these setback requirements.   
 A 200’ deep Scenic Corridor Easement and 100’ Common Area / Open 
Lands Easement is identified across the frontage for a total of 300’ setback from 
Route 202 as required.  Separately; however, a Scenic Corridor setback variance 
required for setback less than 200’ for ground water recharge field within the 
200’ Scenic Corridor adjacent to Route 202.   
 A 50’ perimeter buffer is depicted along the east and west side tract lines 
for buffering adjacent residential properties.  This should be depicted as an 
easement limited to buffer trees/plantings and the meandering pathway that is 
proposed for the community.   
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1.1.4  Age-restriction: 
Requirement: 105 required/permitted 

Comment: 105 age-restriction subject to Board and Borough Atty. review and approval. 
1.1.5  Amenities: 

Requirement: Walking path (private) to be provided. 
Comment:  A meandering walking path is proposed that extends around the 

perimeter of the tract.  It is accessible from all stub-street sidewalks within the 
subdivision and the affordable apartment building parking lot.  It meanders 
around the subsurface groundwater recharge field within the front yard and along 
and occasionally within the 50’ perimeter buffer proposed on the east and west 
sides of the tract.     
 All residents of the community including those in the apartments on Lot 
4.02 should be guaranteed access to the walking path. 
 If required by the Board, walking path signs could be provided marking 
the path “private”; however, all access to the path is limited to access points from 
the interior of the community, which may suggest that such signs are not needed.   
 Additional on-site recreation amenities are not required in lieu of 
municipal contribution from the developer to the Borough for off-site 
improvements. 
 As indicated in the Board Engineer’s letter, the surface of the walking 
path should be identified on plans.   
 A variety of accessory use are permitted, including tennis courts, any 
form of outdoor recreation court or play field, tot lots and playground (Sec. 
703.2C.4. i. & ii).  Something for the affordable apartments should be provided. 
 

1.1.6 Parking:   
Requirement: As per Residential Site Improvement Standards (RSIS) 

Comment: Plans identify 308 parking space required vs.  481 spaces proposed, as follows: 
 Townhouse:  252 required vs. 423 spaces proposed  
  210 in 2-car garage (105 units with garage x 2 spaces/garage) 
  158 driveway spaces 
  55 surface spaces 
 Apartment building:  58 spaces required vs. 58 provided in a parking lot 
  adjacent to the apartment building. 
 RSIS Guest parking:  67 required vs. 113 provided.   
 

1.17 Scenic Corridor / Open Land / Development Restrictions 
Requirement: 200’ Scenic Corridor 

100’ Common Area/Open Land 
Comment: Both the 200’ Scenic Corridor and 100’ Open Lands Restrictions are depicted on 

plans within which no above grade improvements are proposed.  However, a 
proposed subsurface groundwater recharge field is proposed within 200’ Scenic 
Corridor – Variance required (Sec. 802.F). 

1.1.8 Sanitary Sewer 
Requirement: On-site permitted and preferred.   

                                                                                                                                                                                               SOM-L-000903-15   03/12/2024 2:49:22 PM   Pg 5 of 13   Trans ID: LCV2024651843 



Page 5 of 12 

Applicant has submitted evidence of application for site specific NJDEP 
wastewater management plan amendment by developer with on site flow-chart 
design. 

Comment: In lieu of sewer line extension to site from the public sewer system, Applicant 
proposes an on-site wastewater treatment plant and disposal bed.  

1.1.9 Final Plans / Architectural Design 
Requirement: Shall construct project in substantial compliance with concept plans – 

Attachment A of Settlement Agreement.  To be refined in consultation with 
Borough (Planning Board) 

Comment: Architectural plans submitted a base and several alternative exterior designs to be 
reviewed and discussed by the Board.    
Alternative designs should be explained in testimony to the Board.  Exterior 
designs selected by the Board should be made a condition of approval.  (see 
additional comments below) 

1.1.10  Phasing of Development 
Requirement: Affordable units to be provided in accordance with COAH schedule at N.J.A.C. 

5:93-5.6(d) based on the percentage and number of market-rate units completed. 
Comment: The number of affordable units to be provided are to be delivered under the rule 

in accordance with the number and percentage of market-rate units provided.   
Applicant should provide testimony explaining proposed affordable apartment 
delivery schedule relative to construction of the market-rate units.  (see additional 
comments below) 

 
 
9. The subdivision plan proposes to subdivide Lot 4, as follows:   

a. Common area lot:      Lot 4.01 – 32.071-acres 
b. Apartment building lot (affordable units): Lot 4.02 – 2.909 acres (flag lot) 
c. Townhouses:      Lots 4.03 – 4.107 – (105 lots)  6.549-acres 

 
10. Variances:   

• Height.  36’ and 2.5 stories is permitted for townhouses and 38.07’ is proposed (§ 
703.2F.1) for 31 “walk-out” units (exposed basement in rear). 

• Steep slope disturbance:  10% disturbance is permitted in slope category 15-25% vs. 43% 
disturbance is proposed (§ 803.A) 

• Steep slope disturbance.  0% is permitted in slope category greater than 25% vs. 68% 
disturbance is proposed on slopes 25-35%, and 77% on slopes greater than 35% is 
proposed. (§ 803.A) 

• Stream Corridor development.  Variance to permit development within 100’ stream 
corridor buffer where development within the corridor is not permitted. (§ 803.B) 

• Scenic Corridor development.  Variance to permit subsurface groundwater recharge field 
within 200’ Scenic Corridor (§ Section 802.F.). 

 
11. All variances may be granted by the Board in accordance with N.J.S.A. 40:55D-70.c.(1) and/or (2).  

Testimony for each variance should be provided addressing the positive and negative criteria for each.   
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12. The Applicant should provide testimony regarding the overall site plan including an overview and 
explanation of (1) proposed site plan improvements, (2) parking and circulation, (3) proposed building 
improvements, including exterior materials, finishes and colors and (4) proposed vegetation and 
landscaping improvements.  
 

13. The site plan appears to conform to the Area, Yard and Setback requirements for the TH-6-IAR Zone 
(Sec. 703.2.G.) (see Zoning Tabulation, Sheet 1 of Site Plan).   

a. Maximum permitted building coverage is 30%.  Proposed building coverage is 12.5%   
b. Maximum impervious coverage is 60%.  Total proposed impervious coverage is 27.8%. 

 
14. Roadway access. The development will be accessed from Route 202 via a proposed 450’ long 

divided boulevard (Dillon Blvd.) with a 14’ wide median that separates two 18’ wide one-way travel 
lanes on the northeast side of the tract.  The boulevard access road intersection with Route 202 is 
approximately 240’ east of Lake Road and approximately 675’ west of Castle Court.  Boulevard 
setback from the east tract boundary varies between approximately 120’-150’.     

a. The 14’ wide boulevard median begins approximately 30’ from the existing edge of 
pavement on Route 202 and extends approximately 375’ along the boulevard.  It is curbed 
with Belgian block and is to be planted with grasses and flowering perennials.   

b. The first proposed light pole on the boulevard is set back 60’ from the existing edge of 
pavement on Route 202.  It is a 14’ high decorative light fixture that is typical of the fixtures 
proposed throughout the development.  The light is on the north side of the boulevard.   

c. Existing public utility pole #BT402FH is located approximately at the exit lane to the 
boulevard.   

i. The applicant should provide testimony as to whether a street light may be added to 
the utility pole to illuminate the boulevard intersection at Route 202.   

d. The boulevard transects two of the three isolated wetlands situated in the northeast corner of 
the tract.  

e. There is no sidewalk access along the boulevard from Route 202. 
 
15. Roads, curbs, sidewalks.  The divided travel lane boulevard access road configuration terminates in 

a round-about on tract that is approximately 450’ from Route 202.  Two 24’ wide two-way streets 
extend from the round-about, one south (Dillon Ave.), the other west (Ayers St.) for access into the 
rest of the local road network throughout the neighborhood.   

a. Roads have Belgian block curb. 
b. From the round-about, all interior roads have sidewalks on one side of the road for pedestrian 

access throughout the tract.   
c. Sidewalks are 4’ wide with a 4’ planting strip between the curb and sidewalk.   

 
16. Townhouses.  There are 23 proposed townhouse buildings with 4 and 5 dwelling units per building.  

The townhouses are located throughout the central, west and southwest areas of the site.   All 
townhomes are set back at least 100’ from a tract boundary.  The proposed sewer treatment plant is 
located adjacent to the head of the ravine in the central portion of the site adjacent to proposed 
townhomes on the southwest side of the site.   

a. Each townhouse has a two-car garage and an 18’ wide driveway, which is wide enough for 
two cars.  Each driveway appears to be at least 23’ in length between the townhouse and 
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sidewalk vs. 24’ required.  Driveway lengths appear to conform to the minimum 20’ length 
requirement for driveway parking (Sec. 703.2.H.1.vi.).   

b. The parking calculation on Sheet 1 indicates that there are 158 parking spaces in driveways.  
This should be explained to the Board and why two parking spaces per driveway aren’t 
counted in the calculation.   

c. Testimony should be provided identifying the model units and parking for the models.   
i. Parking provided seems excessive in comparison to RSIS requirements, some of 

which appears to be parking for use by the sales models.   
ii. Once parking for sales models is no longer needed, removal and reclamation of 

surface parking areas should be required by the Board.   
d. Development phasing should be discussed in testimony to the Board. 

i. Proposed phasing should be added to plans.     
e. A proposed 12’ wide x 45’ long paved driveway provides access adjacent to the proposed 

sewer treatment plant.   
i. Testimony should be provide explaining the type and frequency of service vehicle 

use of this driveway in conjunction with the schedule of maintenance identified in the 
wastewater management plan amendment application provided to the Board.   

ii. The types of service vehicles providing service to the sewer plant and components of 
the wastewater treatment system should be identified and described to the Board.   

 
17. Affordable apartment building.   The affordable apartment building is located on the east side of the 

tract and is setback from the east property boundary a distance of 102.7’.  It is set back from Route 202 
approximately 915’.  It is located on a 2.9-acre flag lot with a 50’ wide access strip that extends from 
Route 202 frontage to the flag portion of the lot, which is approximately 306’ x 280’ (1.96-ac.).   

a. The access strip will not be used for access.  It establishes frontage on a public road as 
required by law.   

b. The apartment building is accessed from proposed Dillon Ave., which is the 24’ wide road 
that extends south from the round-about at the end of the boulevard entrance.    

c. Note 26 on Sheet 1 read: Multifamily building shall be equipped with a sprinkler system in 
accordance with all applicable building codes and central station alarm system for all the 
individual units in common area. 

d. Parking is provided on the north, east and south sides of the building and conforms to the 15’ 
setback between parking and the building (Sec. 703.2.H.1.vii.). 

e. Proposed landscaping between surface parking spaces located opposite Lots 4.71-4.74 consist 
of trees, but no shrub screening, which should be provided.   

i. All surface parking lots (i.e. visitor spaces) distributed throughout the development 
should include shrubs to blunt headlight glare to adjacent residential dwelling units.   

f. On the south side of the affordable apartment building, the proposed 20 space paved parking 
lot is to be constructed over a subsurface stormwater detention basin that is built into grade 
with a retaining wall on the south side of the basin.  The retaining wall attains a height of 17’ 
and a 4’ high fence is proposed along the retaining wall.   

i. Given the proposed height of this retaining wall, a 6’ fence is recommended for safety 
along the top of the retaining wall.   
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g. The proposed dumpster for trash and recycling is situated at the west end of the south parking 
lot.  It appears that this location will require the truck to back up approximately 120-140’ each 
time dumpsters are emptied.   

i. Testimony should be provided explaining how residents will dispose of trash and 
recycling (i.e. are common collection facilities proposed inside the building?). 

ii. An access door is shown on the south side of the building; however, no sidewalk 
extends from this door to the parking lot and it is not clear whether residents will be 
able to use this door to carry trash and recycling to the dumpster, or if residents will 
have to carry trash out the front door on the east or north sides of the building.   

1. Testimony should be provided explaining whether this door may be used for 
residents removing trash from the building.   

a. If so, and the dumpster remains in the location proposed, the 
sidewalk should be extended around the northeast corner of the south 
parking lot for a continuous sidewalk to the dumpsters.  If not, an 
alternative location for the dumpster may be appropriate.   

2. Placement of the dumpster in the southeast corner of the driveway accessing 
the south parking lot, adjacent to the proposed walking path, would place it 
within the required 100’ side yard setback, but outside of the 50’ perimeter 
buffer; however, it may be possible that minimal backing would be required 
by the trash and recycling trucks thereby reducing noise in the area.   

a. A reduction in back-up warning noise should be considered as a 
possible benefit to relocation of the dumpster.   

b. We recommend that the Board investigate this alternate location 
with testimony from the applicant or a truck turning template shown 
on plans to determine whether the alternate location is feasible and 
would yield greater benefits (i.e. reduction in truck backing noise) 
than the location shown on the plans. 

c. A variance would be required for an accessory structure within the 
100’ setback if the dumpster is relocated to the southeast corner of 
the driveway on the souths side of the building.   

h. Cross access and maintenance agreements between Lots 4.01 and 4.02 are needed for 
vehicular and pedestrian access, for shared stormwater management and wastewater 
treatment facilities.   

i. The agreements needed should be described to the Board, submitted for approval by 
the Planning Board and Borough Attorney and recorded with the County Clerk.  

i. The settlement agreement concept plan included area of the site potentially developable for 
informal open play areas that could be shared common facilities to the affordable apartments 
and townhouses.   

i. The Board and applicant should discuss how and where an open play area can be 
provided on site (1) for apartment building residents, and (2) for younger visitors to 
the age-restricted townhouses who will invariably arrive for family visits.   

 
18. Affordable housing requirement. The application includes the affordable housing agreement 

prepared by CGP&H who will administer the affordable housing program  in compliance with 
UHAC and the terms of the settlement agreement.  The applicant should provide testimony that the 
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proposed affordable housing component meets the requirements of the settlement agreement and 
UHAC including providing 15 low-income units, 14 moderate income units, 4 very-low-income 
units. The bedroom mix shall be provided in accordance with income level with a total of 6 one-
bedroom units, 16 two-bedroom units and 6 three-bedroom units.   

a. Individual units should be identified as very low-, low- and moderate-income units on plans. 
b. The applicant is required to conform to affirmative marketing, income qualification, and 

annual recertification of occupants as to income eligibility. 
 
19. In the previous plan it was conceivable that a more centralized open space area could provide outdoor 

recreational space for the residents of the development, however, with the new layout and location of 
the wetland areas, the open space has been subsumed in a large part to common lawn and meadow 
areas and proposed stormwater management facilities.  Walking paths are provided around the 
perimeter of the development, as required.  Since there are not common recreation facilities for 
residents, will the applicant be able to provide outdoor recreational areas for residents? 

a. The applicant and the Board should discuss providing some level of facilities for the residents 
on site in addition to the walking path.   

 
20. The off-street parking is provided through driveways and garages for the townhouses and a common 

lot for the apartment building.  The ordinance requires adherence to RSIS standards for parking, which 
according to the parking summary on the site plan, identifies 308 required spaces with the applicant 
providing 481.  The applicant should provide testimony regarding the parking and how the proposed 
parking will accommodate residents and visitor parking.   
 

21. Utility Plan – Sheets 17-22. 
a. A 12” water main is identified along Route 202 with an 8” water main extended onto the site 

to serve the development.   
i. Testimony should be provided explaining the water main extension from the source 

to the site and the status of the proposed extension. 
ii. Testimony should be provided explaining whether there are engineering reasons for 

the water main extension from the source to be a 12” water main vs. an 8” water 
main.   

b. Testimony should be provide explaining whether an accessory structure for the water 
connection to the site is needed.  If so, the exterior design of the structure should be submitted 
to the Board for review and comment.   

i. when the , including whether the to be extended main along Route to match the 
capacity of the service line extending into the site – i.e. limit other potential water 
service hook-ups. 

 
22. Landscaping Plan – Sheets 23 - 28 

a. Proposed landscaping for the site and the Proposed Land Cover Map (Figure No. 5) in the 
Stormwater Management Report are substantially consistent. 

i. Applicant should provide testimony explaining how the proposed Landscaping Plan 
plantings and ground cover are related to compliance with stormwater management.   
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ii. It may be helpful to present Figure No. 5 (Proposed Land Cover Map) to provide a 
“big picture” view of proposed land cover management of the site in the post 
development condition.   

b. The Landscaping Plan identifies proposed tree removal and landscaping throughout the site 
including proposed perimeter buffer plantings, shade and ornamental streetscape trees, 
bioretention basin plantings (plant list on Sheet 41), reforestation, and areas proposed for 
management as meadow and lawn area plantings. 

c. Proposed perimeter buffer plantings are primarily evergreen supplemental tree planting along 
the north and west property lines to provide screening of the site from Route 202 and the 
residential neighborhood to the west (homes on Lot 5 and Fox Hunt Court).   

d. Shade and ornamental roadside streetscape trees are identified throughout development roads 
at approximately 30’ – 50’ intervals. 

e. Bioretention plantings are a component of stormwater management for the site.   
i. Maintenance of the bioretention plant species proposed should be described to the 

Board.   
f. Reforestation is proposed within the 300’ setback of the front yard (approximately 1.25-

acres), and on the east property line extending approximately 800’ from Route 202 within the 
50’ wide Lot 4.02 flag stem).  These are identified as “Woods (Good Condition)” on Figure 
No. 5 of the Stormwater Management Report for the site.   

g. Meadow and lawn areas are distributed throughout the townhouse development.   
i. The limits of “lawn area” are confined to immediate adjacency to proposed 

townhouses and the apartment building.   
ii. Meadow areas are identified adjacent to lawn areas and depicted over the surface and 

subsurface stormwater management facilities. 
1. Maintenance of meadow areas will require careful maintenance to be 

executed over the long term in the post development condition.  This should 
be explained to the Board.   

h. Landscaping plan notes (Sheet 28): 
i. Note 4.  If during construction, it is determined by the applicant and Borough 

Engineer/ Planner that a tree can be preserved, said tree shall be protected in 
accordance with the Borough standards. Appropriate credit shall be given toward the 
tree replacement requirements if preserved. 

ii. Note 5. If during construction, it is determined by the applicant and Borough 
Engineer/ Planner that a tree can be preserved, said tree shall be protected in 
accordance with the Borough standards. Appropriate credit shall be given toward the 
tree replacement requirements if preserved. 

i. Landscape buffering note on Sheet 1:     
i. Note 21. The installed Landscaping shall be subject to inspection by the Borough's 

Planner. The applicant shall provide additional plantings or make other reasonable 
changes to the Landscaping as deemed necessary and appropriate by the Borough 
planner to improve screening of this site from adjoining residences. 

1. Applicant should provide testimony explaining whether this provision is 
intended to ensure that supplemental buffer planting for adjoining residential 
properties will be provided if the perimeter buffering on the plans requires 
supplementation to effectively screen development from off site.   
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2. We recommend that the provisions of Note 21 extend to the Route 202 
frontage buffering where visibility of the development within the Scenic 
Corridor has previously been raised as a concern.   

j. It appears that the number of plant symbols does not match the quantities called out on the 
plan (Sheet 26 between proposed Lots 4.83-4.86 and 4.52 & 4.61).  Where such discrepancies 
may occur, the number of plants provided should coincide with the number of plant symbols 
represented on the plans.  

k. Testimony should be provided explaining whether the species selections identified on the 
Landscaping Plan are appropriate to the Planting Zone for Far Hills (6b).   

l.  Hedgerows – The applicant should provide testimony identifying the existing vegetation and 
hedgerows and where proposed alteration of the existing hedgerows is proposed, include the 
removal of trees to establish required sight lines for the boulevard access road to the site and 
the remainder of the hedgerow along Route 202.  These features are to be maintained to the 
greatest extent practicable in accordance with section 703..2.I.2.iii. 

i. To the extent that the applicant wishes to remove invasive exotic trees, shrubs and 
vines, an explanation should be provided to the Board with a request to do so.  If the 
Board is so inclined to allow alterations of the hedgerows not required for traffic 
safety, specific notes should be added to the landscaping plan identifying measures to 
be taken and tools and implements to be used.   

 
23. Building Architecture Plans.  Section 703.2. M. identifies architectural design standards.   

a. Subsection 2.i. provides that “The ordinance requires that the townhouses shall be designed 
utilizing exterior features such as traditional stone, or brick water tables, clapboard siding and 
other residential design elements commonly found in the village.  Roof pitch, door and 
window style and placement, exterior trim and ornamentation, etc., should emulate and 
expand upon the traditional early 1900’s architecture of Far Hills Village.” 

b. Subsection 2.ii. provides that “Townhouse and affordable rental apartment building exterior 
architectural design and materials should be coordinated, substantially consistent and 
harmonized among the buildings.”   

c. The settlement agreement calls for consistency and refinement with the architectural designs 
included in the agreement.   

d. Architectural plans submitted entitled “Residences at Overleigh”, prepared by Minno and 
Wasko, 04/09/2021, provide the following:   

i. Exterior townhouse design examples for the front facade, and side and rear 
townhouse building elevations (Sheets 1 – 4),  

ii. Townhouse floor plans (Sheets 5 & 6),  
iii. Townhouse building section diagrams identifying typical building height (Sheet 7), 
iv. Apartment building (multi-plex building) floor plans, façade elevations (Sheets 8, 9 

and 10), and  
v. Sewer treatment façade elevations (Sheet 11).   

e. Townhouse front façade:  The applicant should present the plans and testimony with an 
explanation of the townhouse building front elevations for Board review.  The differences 
between the two designs should be detailed and explained.   

i. Proposed exterior building materials should be detailed (roof, siding, trim, windows, 
water table), including proposed color pallet for the buildings.   
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ii. The Board should consider whether the proposed exterior designs and materials to be 
used achieve the desired design aesthetic required by ordinance.   

f. Townhouse side and rear High Visibility exterior wall finishes: The side and rear 
townhouse building elevations include “high visibility” exterior treatments that are identified 
for certain building side and rear exposures.  They are depicted on a map of the subdivision to 
identify the high visibility locations where additional exterior detail is proposed.   

i. We recommend adding Lots 4.47, 4.56 and 4.57 to Sheet 3 as high visibility side 
elevations. 

ii. We recommend adding the rear exterior high visibility design treatment to all 
townhouse buildings that are oriented rear wall to rear wall.   

g. Sewer Treatment Building – we recommend adding additional exterior window / louvre 
treatments to building elevations “C” and “D”.   
 

24. Note 17 on Sheet 1 reads:  The applicant proposes the hours of refuse collection shall be limited to 
occur between 7 a.m. and 7 p.m., and loading activities shall be limited to occur between 7 a.m. and 
10 pm.  Refuse collection and loading shall be limited to Monday through Friday only. 

a. Testimony should be provide explaining why shorter evening hours are not proposed for 
refuse collection.   

b. An explanation should be provided why loading activities are needed until 10 p.m. Monday 
through Friday.   

 
25. Note 27 on Sheet 1 provides that “The permitted hours for construction activities shall be 7:00 a.m. to 

7:00 p.m. Monday through Friday, and 8 a.m. to 5 p.m. on Saturday, construction activities are not 
permitted on Sundays and holidays. 
 

26. The applicant should identify all outside agency approvals required and the status of each.     
 

27. We expect that we will supplement the comments in this memorandum during the course of the public 
hearing on this matter.   

 
 
We trust that the Board will find this information useful in its consideration of this matter.     

 
 
c. Shana Goodchild 
 Steven Bolio, PE 
 Paul W. Ferriero, PE, PP, CME 

Peter Henry, Esq. 
 Day Pitney, LLP – Craig M. Gianetti, Esq 
 Gladstone Design, Inc – Ron Kennedy, PE 
 Matthew D. Draheim, LA 

Minno Wasko - Bruce Engleaugh, RA 
Anthony Melillo 
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Paul W. Ferriero, PE, PP, CME, LEED AP, CFM                                                                   Steven B. Bolio, PE, CME 
Robert C. Brightly, PE, PP, CME                                                 Mark S. Denisiuk, PE, CME, LEED AP 

Mark Kataryniak, PE, PTOE 
                                                              Joseph S. Kosinski, PG, CFM, LEED 

                                                                                                                                           C. Richard Quamme, PE, CME 
                                                                                                                                                           Jess H. Symonds, PE 
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July 2, 2021 
 
Thomas Rochat, Chairman  
Far Hills Borough Land Use Board 
6 Prospect Street 
Far Hills, New Jersey 07931 
 
Re: Residences at Overleigh 
 Block 5, Lot 4  
 US Hwy Route 202 
 Borough of Far Hills 
 Our Project No.  21FH203 
 
Dear Mr. Rochat: 
 
The applicant for the above referenced project is seeking preliminary and final major site plan, 
preliminary and final major subdivision and variance approval to permit the construction of a 
multi-family residential development.  The property is located in the TH-6-IAR Townhouse 
Inclusionary Age-restricted Residential zoning district and consists of approximately 41.5 acres. 
The existing property, known as Block 5 Lot 4 located on New Jersey State Route 202, contains 
several single family and multi-family residential buildings, with related site improvements. The 
applicant is proposing to construct a mixed residential development consisting of 105 age-
restricted for-sale townhouse units and a multifamily apartment building consisting of 29 
affordable units (25 non-age restricted rental affordable housing units and four age-restricted 
rental affordable housing units).  Proposed site improvements include a walking path, roadways, 
parking areas, utilities, lighting, landscaping, stormwater management and associated 
improvements.  The applicant is also proposing a subdivision of the property to create one lot for 
the apartment development and one lot for the townhouse development.  The townhouse lot will 
be further subdivided into individual lots for each of the townhouse units.  The proposed 
subdivision will result in the creation of 107 total lots. The following information has been 
submitted in support of the application: 
 

• Cover letter prepared by Craig M. Gianetti, Day Pitney LLP, dated April 9, 2021. 
• Land Development Application with Proposal. 
• Disclosure of Corporate Ownership (affiliated with Pulte Homes of NJ, Limited 

Partnership (Applicant)). 
• Checklist Details Required for Preliminary Major Subdivision Plats and Preliminary 

Major Site Plans. 
• Checklist Details Required for Final Major Subdivision Plats and Final Major Site Plans. 
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• Professional Services Agreement, Affordable Housing Services prepared by CGP&H, 

undated. 
• Request for tax certification prepared by Nicole Magdziak, Day Pitney LLP, dated 

February 16, 2021. 
• Preliminary and Final Major Site Development and Subdivision Plans, consisting of 

forty- two (42) sheets, dated March 19, 2021 prepared by Ronald A. Kennedy, PE, 
Gladstone Design, Inc. 

• Boundary & Topographic Survey, consisting of one sheet, dated December 11, 2020 
prepared by Kurt T. Hanie, PLS, Gladstone Design, Inc. 

• Preliminary and Final Major Subdivision Plat consisting of two sheets dated March 19, 
2021 prepared by Kurt T. Hanie, PLS. 

• Sales Trailer and Model Home Plot Plan consisting of one sheet, dated March 19, 2021 
prepared by Ronald A. Kennedy, PE. 

• Architectural Plans consisting of twelve sheets dated April 9, 2021 prepared by Minno 
Wasko Architects and Planners, Lambertville, NJ. 

• Stormwater Management Report dated March 19, 2021 prepared by Gladstone Design, 
Inc. (unsigned). 

• Environmental Impact Statement dated April 8, 2021 prepared by EcolSciences, Inc., 
Rockaway, NJ. 

• Certified 200 Foot Property List prepared by Edward L. Kerwin, Assessor dated March 
10, 2020. 

• County of Somerset Planning Board review letter dated April 29, 2021 and May 14, 
2021. 

• NJDOT Major Access Application Cover Letter dated December 15, 2020 prepared by 
Douglas J. Polyniak, PE, Dolan & Dean Consulting Engineers, LLC. 

• Correspondence dated May 4, 2021 to Elaine Scwartz, NJDOT, prepared by Gary W. 
Dean, Dolan & Dean Consulting Engineers, LLC, unsigned. 

 
A review of the above referenced documents results in the following comments for the Board’s 
consideration. 
 
I. Site Plan 

A. Sheet 1 – Project Data/Vicinity Plan 
1. General Note 19 indicates proposed street names for the project.  These need to be 

revisited and evaluated by the emergency services departments.  There are a number 
of similar names within the project (Ayers St, Ayers Ln) that are duplicative and 
Schley is a name currently used by another street within the Borough.  This will lead 
to confusion with 911 response.  All street names must be approved by the Borough 
Council after appropriate review. 
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B. Sheet 2 – Environmental Constraints Map – No comments 
 

C. Sheet 3 – Site Removals Plan 
1. A note should be added to the plan that all foundations are to be removed completely 

below graded and backfilled with properly compacted material. 
2. A note should be added to the plan stating that all underground tanks are to be 

removed and mitigated in accordance with NJDEP requirements. 
 

D. Sheets 4 through 10 – Site Dimension Plans 
1. The status of the WMQP management plan amendment for the sewer service area 

shown on the map should be provided to the Board. 
2. A detail for the cobblestone pavers at the end of the boulevard should be provided. 
3. Vehicle turning templates should be provided for delivery and emergency vehicles at 

the round about and all dead end areas. 
4. Testimony should be provided regarding trash collection, mail delivery, etc.  Will 

there be common mailbox locations?  Will trash and recycling be held in individual 
units until collection?  The layout will necessitate numerous backup movements for 
delivery and collection vehicles with the associated back up warning beepers on the 
vehicles.  There may be future complaints from residents in this regard, however 
those would be solely the responsibility of the developer and HOA to address. 

5. The engineer should confirm that the stormwater management calculations include 
the impervious surfaces associated with the optional patio/sunroom. 

6. Recent trends show that townhouse owners are requesting permits for emergency 
generators, decks, patios, etc.  The developer should discuss how these would be 
handled from an HOA approval perspective.  The Board should consider if these 
would be site plan amendments that would need to return to the Board or if they could 
be handled simply by zoning and building permits.  If the latter is the case, this should 
be specifically spelled out in the resolution to avoid future issues related to the 
permissibility of these improvements and the applicability of any setbacks. 

7. The plans show a network of “maintained pedestrian walking paths”.  The surface 
treatment of these paths should be included in the plans.  If the surface is other than 
grass or meadow, the design engineer should confirm this was accounted for in the 
stormwater design. 

 
E. Sheets 11through15 – Grading Plan 

1. The grading along the northeast curb line of the Dillon Boulevard/Route 202 
intersection needs to be examined.  It appears there is a low point along the curb line 
that will not drain through the intersection.  A drainage inlet may be required.  There 
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is a similar issue at two points along the southwest curb line of the intersection of 
Dillon Boulevard and Ayers Street. 

2. Additional spot elevations and grading needs to be provided between units 4.70 and 
4.71.  The area is flat and will be subject to poor drainage. 

3. Site light poles are show penetrating into and very close to the underground 
stormwater system near the multifamily building.  Details need to be provided as to 
how this will work with the pipe and stone stormwater system. 

4. There are a number of retaining walls throughout the site and many are in excess of 
48” tall.  These will all require site specific designs and construction permits. 

5. The underground stormwater system and bioretention system at the rear of the 
multifamily building is in close proximity to a retaining wall with heights up to 17 
feet.  Testimony should be provided regarding any anticipated hydrostatic loads these 
stormwater facilities may place on the walls and how the loads and potentially 
saturated soil would impact the choice of wall material. 

6. The engineer should re-evaluate the detailed tree removal.  For example, between unit 
4.31 and the property corner, there are a number of mature hardwood trees that are 
shown to be removed with no apparent disturbance in the area.  Further towards the 
large recharge bed, there are more trees that seem to be removed because of conflicts 
with the proposed path and water line – both of which could be relocated to avoid the 
conflict.  Additionally, the location of the existing trees should be checked because 
the plan shows an 18” oak tree in a shed on the adjacent lot behind unit 4.37. 

7. The retaining wall closest to 4.37 needs to have the proposed grades check.  There are 
three locations shown.  All have two bottom of wall elevations and one top of wall 
elevation and all are the same number – 269.0. 

8. Sheet 16 notes that there is a proposed net fill of 8,000 cubic yards.  Testimony 
should be provided regarding the number of trucks anticipated for this work and the 
time period over which the fill will be delivered to the site. 

 
F. Sheets 17 through 22 – Utility Plan 

1. The plan shows the water main serving the site extending from Route 202 south.  The 
location of the connection to the existing system should be discussed and plans 
prepared for the extension of the utility line. 

2. Fire hydrant locations should be approved by the Fire Official. 
3. No sewer laterals should be shown connecting to manholes.  The laterals should 

connect to the main and downstream of the manhole if possible. 
4. It is anticipated that the townhouse units will be served by natural gas.  It is expected 

that the gas and electric meters for each of the townhouses will be mounted on the 
front of the units.  This should be confirmed. 
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5. The multifamily building is shown with a 4” sanitary sewer lateral with cleanouts.  

This needs to be upgraded to a minimum 6” line with manholes at each bend in the 
pipe to facilitate proper maintenance. 

6. Utility Note 11 on sheet 22 states that a hot box may be required for the water service 
to the multifamily building.  Testimony should be provided regarding the anticipated 
size and location of the structure.  Screening should be provided. 

 
G. Sheets 22 through 18 – Landscape Plan 

1. The plan shows extensive areas of meadow around the site.  Some of these are in 
close proximity to some of the townhouse units.  The mechanism for keeping these 
areas as meadow should be described.  It is anticipated that some of the townhouse 
owners may expect maintained lawn around their homes and this would be 
inconsistent with the plan and stormwater design.  Some of the meadow areas, such as 
the narrow one between units 4.03-4.06 and the boulevard may be difficult to 
maintain as meadow.  Other areas, like the proposed tree area between the 
townhouses and Route 202 and through the perimeter landscape buffers, show lawn 
under the trees where meadow may be more appropriate.  

2. The plans show a plant schedule for a reforestation area that was designated on a map 
submitted to DEP.  The location of this reforestation area should be provided to the 
Board. 

 
H. Sheets 29 and 20 – Soil Erosion and Sediment Control Plan 

1. This plan will need to be certified by the Somerset-Union Soil Conservation District. 
2. It is recommended that haybales be placed in front of all outlet structures until the 

basins are stabilized. 
3. Testimony needs to be presented in support of the steep slope variance and any efforts 

made to minimize these disturbances. 
 

I. Sheets 31 and 32 – Lighting Plan 
1. In general, the lighting levels throughout the townhouse portion of the project are 

very low and do not provide enough illumination for the anticipated vehicular and 
pedestrian traffic through the site.  It is expected that mail will be delivered to 
common boxes and pedestrians will be using the streets to access these boxes and for 
other reasons.  For the most part, the streets have zero footcandles of illumination.  
Additional lighting is necessary.  The amount of lighting will need to be balanced 
between the intrusion into the units and safe lighting levels on the ground surface.  
Based on the 14 foot height of the lighting source and the architectural plans, it 
appears the light sources will be below any bedroom windows at the front of the units 
and fully shielded so the glare should not be a major issue. 
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2. The plan does not include any building mounted lights.  Since these are generally in 

the control of the unit owners, they cannot be counted on for providing adequate 
illumination around the site. 

 
J. Sheets 33 through 37 – Profiles 

1. As noted above, there are curb lines with low spots that need to be addressed.  It is 
recommended that the design engineer review the profiles of intersecting streets to 
determine where these conflicts exist and make the appropriate modifications to the 
grading and drainage plans. 

 
K. Sheets 38 through 42 – Construction Details 

1. The accessible curb ramp detail should clearly show that the curb through the ramp 
should be concrete to provide a smoother transition. 

2. The guide rail notes that it is to be “rust colored”.  It is recommended that the 
guiderail be brown powder coated to stained using “Natina” or a similar product.  
Weathering steel posts have proven problematic over time and are susceptible to 
corrosion. 

3. As noted above, site specific wall designs will be required. 
 
II. Stormwater Management Report 

A. The following comments below are made relative to the stormwater report and other 
documents submitted.  It should be noted that the comments below are preliminary only 
since the hydrogeologic report is stamped as “DRAFT”.  Additional comments may be 
provided after the final version of this report is submitted.  Further when the final report 
is filed, a cover letter should be included that identifies any changes between the draft 
report and the final report. 

B. Stormwater comments: 
1. The stormwater management report submitted with the drop box link was signed by 

the Engineer.  The hard copy of the report that was submitted to our office was not 
signed.  Signed and sealed stormwater reports need to be provided to our office and 
the Board Secretary for any future submittals. 

2. A groundwater mounding analysis is required for each individual basin that 
infiltrates.  It is unknown whether the basins will be negatively impacted as currently 
designed without the mounding analysis being provided. 

3. The Low Impact Development Checklist (Appendix G), is blank.  While pages 16 and 
17 of the report provide a description of the Low Impact Development nonstructural 
strategies being incorporated into the design, the information within the checklist in 
Appendix G needs to be provided in order to help evaluate the strategies being 
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implemented.  At this time, it is not clear whether the project complies with the use of 
nonstructural strategies.   

4. The stormwater conveyance system has been designed for a 25-year storm event.  The 
100-year storm event needs to be checked to ensure the stormwater conveyance 
system has capacity without overtopping into other drainage areas.  Hydraulic grade 
line calculations should be provided in the analysis.  This is needed to ensure the 
design assumptions within the quantity (peak rate reduction) analysis is consistent 
with capacity of the stormwater conveyance system. 

5. Some of the drainage areas utilize a minimum time of concentration of 6.0 minutes.   
According to Chapter 5, dated November 2020, of the NJDEP BMP Manual, “There 
is no longer a minimum or default value that may be used for the time of 
concentration. Tc for pre- and post-construction conditions must be calculated based 
on the aforementioned requirements.”  The analysis needs to be revised accordingly.  

6. The total disturbance identified on page 2 of the report (26.1 acres) and the table at 
the top of page 9 (24.32 acres) are not consistent.  The soil erosion and sediment 
control plans indicate 26.1 acres of disturbance is being proposed.  Clarification is 
required. 

7. The allowable flow rate calculations are based upon 24.1 acres of disturbance.  It 
appears the calculations should be revised utilizing the 26.1 acres of disturbance as 
noted on the soil erosion and sediment control calculations. 

8. Based on the mapped locations of the soil logs provided on the site plans, no soil 
testing was provided in the vicinity of Basins #3C (underground detention basin), 3D 
(designed with an underdrain), 3E (above ground detention basin), 3N and 3R (bio-
retention basin designed with an underdrain).  Additional information/soil testing 
should be provided to confirm separation to the estimated seasonal high ground water 
(and bedrock if applicable) elevations is being met for basins #3C, 3D, 3E, 3N, 3R.   

9. Only one soil test location was located within the infiltration area for Basin #3G 
(underground infiltration basin) and #3I (surface infiltration basin).  The test pit logs 
(STP 14, STP 15 (outside basin 3I) and STP 20) are too shallow. The soil logs need to 
extend at least 8 feet below the lowest elevation of the BMP, or two times the 
maximum water depth in the basin, whichever results in a deeper depth. It is noted, 
according to Chapter 12, of the NJDEP BMP Manual, the depth is measured from any 
replacement soil that may be required below the bottom of the basin.  This is the case 
for all types of stormwater basins.  Additional soil testing should be provided to 
confirm groundwater elevations and separation to the estimated seasonal high ground 
water and bedrock elevations is being met for basins #3G and 3I in accordance with 
Chapter 12, Soil Testing criteria, of the NJDEP BMP Manual. 
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10. The permeability testing for Basin 3I (STP14 and STP15) is above the bottom of the 

basin. Additional permeability testing in accordance with Chapter 12 of the NJDEP 
BMP Manual needs to be provided.   It is also noted the infiltration rate being needs 
to be based on the lowest tested permeability rate (the lowest tested rate within STP 
14 appears to be 3.0 in/hr (1.5 in/hr design rate), while the calculations were based on 
a tested rate of 4.7 in/hr (2.4 in/hr design rate). 

11. No permeability testing was provided for Basin #3G.  Page 15 of the stormwater 
report (Groundwater Recharge, 2nd bullet) indicates for Bioretention Basin 3G that 
“permeability testing was not provided for this basin location.  However, the soils in 
the test pit within the vicinity of the basin displayed favorable soils for stormwater 
recharge.”  Chapter 12 of the NJDEP BMP Manual specifies on Page 6. “Proximity of 
soil exploration(s) to the actual location of a BMP.  The final location of a proposed 
BMP can differ from the location of a soil exploration. As long as the proposed BMP 
is within the same soil mapping unit, a new soil exploration is not required under the 
following circumstances:  

• If the soil explorations that have been performed are still within the infiltration 
area of the BMP at its new location or 

• If the new location of the BMP is within 25 feet, in any direction, of all of the 
original soil exploration location(s).  

Based on this, additional soil testing needs to be provided for Infiltration Basin 3G. 
12. Test Pit Log STP17 is noted with a ground elevation of 268.0 while the elevation 

based on the location depicted on the grading plan appears to be approximately 256.  
In addition, STP4 is noted with a ground elevation of 275.5 while the grading plan 
elevation is approximately 259.0.  Clarification is required. 

13. It appears, based on the seepage noted within STP4, that the ESHGWT is above the 
basin floor of Bio-retention Basin #3L.  Additional information is required on 
whether this basin can be constructed and function in accordance with the GI 
requirements (one-foot minimum separation is required to ESHGWT). 

14. The test pit logs should specifically state whether groundwater and mottling were 
encountered.  If encountered, then the ESHGWT should be provided in the test pit 
log.  The summary of test pit information (Table 1) provided in the report indicates 
for STP4 that groundwater was greater than 12’ below grade, while the Test Pit Log 
for STP4 indicates seepage at 2.3 feet.  Clarification is required. 

15. The geo-technical section of the report should include a specific narrative on how 
each proposed BMP meets NJDEP requirements as it relates to separation to 
groundwater, bedrock (if applicable), and permeability (if applicable), and their 
suitability based on onsite soil conditions.   
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16. The geo-technical section of the report should include a narrative with respect to the 

NRCS Soil Survey mapped soils and whether the mapped soils are accurate with 
respect to field observations and soil testing (NJDEP BMP Manual Chapter 12: Soil 
Testing Criteria, subsection 1c).  If the soil survey is inaccurate with respect to field 
conditions, then soil testing to determine HSG or default HSG in accordance with 
Chapter 12 would need to be utilized for the analysis. 

17. Two soil logs with permeability testing need to be provided within Bioretention Basin 
3F.  The test pit logs (STP26 and STP 27) are too shallow. The soil logs need to 
extend at least 8 feet below the lowest elevation of the bmp, or two times the 
maximum water depth in the basin, whichever results in a deeper depth (which is 
measured from any replacement soil that may be required below the bottom of the 
basin).   Additional soil and permeability testing is required. 

18. Only one test pit (STP12) was provided in the proximity (10’ from the infiltration 
area) of Bioretention Basin #3H, and it is too shallow. The test pit log indicates rain 
infiltration at 4.0 feet (it is not clear what is meant by “rain infiltration”).  It is noted 
that Chapter 12 of the BMP Manual specifies “Stormwater infiltration BMP’s must 
not be installed in soils that exhibit artesian groundwater conditions.”  Clarification is 
required.  In addition, no permeability testing has been provided for Bioretention 
Basin #3H (a minimum of two permeability tests is required in the infiltration area of 
the basin floor in the most restrictive soil horizon below the bottom of the basin).   
Additional soil and permeability testing is required. 

19. Page 15 of the stormwater report (Groundwater Recharge, 3rd bullet) indicates for 
Bioretention Basin 3H that “permeability testing was not provided for this basin 
location.  However, the soils in the test pit within the vicinity of the basin displayed 
favorable soils for stormwater recharge.”  Chapter 12 of the NJDEP BMP Manual 
specifies on Page 6. “Proximity of soil exploration(s) to the actual location of a BMP.  
The final location of a proposed BMP can differ from the location of a soil 
exploration. As long as the proposed BMP is within the same soil mapping unit, a 
new soil exploration is not required under the following circumstances:  

• If the soil explorations that have been performed are still within the infiltration 
area of the BMP at its new location or New Jersey Stormwater Best 
Management Practices Manual November 2020 Chapter 12: Soil Testing 
Criteria Page 16  

• If the new location of the BMP is within 25 feet, in any direction, of all of the 
original soil exploration location(s).  

Based on this, additional soil testing needs to be provided for Bioretention Basin 3H. 
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20.  Page 15 of the stormwater report (Groundwater Recharge) indicates permeability 

testing was based on tube permeameter tests while Appendix H indicates double-ring 
infiltration tests were performed.  Clarification is required. 

21. Additional information should be provided in the report about the phasing techniques 
being utilized to minimize soil compaction (low impact development nonstructural 
strategy no. 6 on Page 16). 

22. Additional information needs to be provided in the report on how the user defined 
rating table was calculated for Bioretention Basins #2A, 3A, 3B, 3D, 3L, 3N and 3R. 

23. The outlet pipes were not modeled in the Bioretention Basin, Infiltration Basin, and 
Extended Detention Basin routing analysis.  The outlet pipes should be modeled 
under inlet and outlet control conditions, as they may control runoff through the 
control structures at higher elevations in the basins.  Also, interconnected basins need 
to be analyzed under tailwater conditions (instead of assuming free flow conditions). 

24. Chapter 9.7 Small-Scale Bio-Retention Systems specifies on page 7 that “..on-line 
systems…the invert of the lowest quantity control outlet is set at the water surface 
elevation of the WQDS.” The lowest quantity outlet designed within Bio-retention 
Basins #2A, 3B need to be revised to meet this requirement.  

25. Bioretention basin #3F does not utilize an infiltration rate within the quantity routing 
analysis, however the riser box that will control runoff for the higher storm events is 
set 3.35’ above the basin floor. This exceeds the 12” maximum runoff depth allowed 
in small-scale bioretention systems.  It is noted the water quality storm elevation is 
0.69’ above the basin floor.  The routing needs to be revised to include a low-level 
outlet set at the water quality routed elevation (Chapter 9.7 Small-Scale Bio-
Retention Systems page 7; Chapter 10.1 Large-Scale Bio-Retention Systems page 5). 
The NJDEP BMP Manual also notes the large scale Bioretention systems must not 
include exfiltration in the routing calculations.   

26.  Bioretention Basin #3H does not utilize an infiltration rate within the quantity 
routing analysis, however the riser box that will control runoff for the higher storm 
events is set 1.30’ above the basin floor. This exceeds the 12” maximum runoff depth 
allowed in small-scale bioretention systems.  It is noted the water quality storm 
elevation is 0.65’ above the basin floor.  The routing needs to be revised to include a 
low-level outlet set at the water quality routed elevation. 

27. The total contributory drainage area to Bioretention Basin #3F exceeds 2.5 acres and 
therefore the does not meet the standards for Green Infrastructure (GI).  According to 
7:8-5.2 “Stormwater management measures for major development” Table 5.2 within 
paragraph (f) “Green Infrastructure BMPs for Stormwater Runoff Quantity (or for 
Groundwater Recharge and/or Stormwater Runoff Quality with a Waiver or Variance 
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from N.J.A.C. 7:8-5.3)” the basin will require a variance since it is being designed for 
groundwater recharge and stormwater runoff quality but does not meet the GI 
requirements for those measures. 

28. According to 7:8-5.2 “Stormwater management measures for major development” 
Table 5.3 within paragraph (f) “BMPs for Groundwater Recharge, Stormwater Runoff 
Quality, and/or Stormwater Runoff Quantity only with a Waiver or Variance from 
N.J.A.C. 7:8-5.3” the use of extended detention basins will require variances. None of 
the proposed extended detention basins have been designed for groundwater recharge 
and they do not appear to have been designed for water quality. Basins 3C, 3E, and 
3M are intended to be used for stormwater runoff quantity.  

29. Additional information needs to be provided to address whether it is technically 
impracticable to meet the green infrastructure standards.  As currently designed, Bio-
retention basin 3F does not meet GI for water quality and groundwater recharge, 
while Extended Detention Basins 3C, 3E, 3M do not meet GI for stormwater quantity.  
Additional information is required prior to confirming whether the other basins will 
meet the GI requirements.  The Engineer shall provide a breakdown in the report for 
any variances being sought from the GI standards. 

30. Pretreatment is required for the runoff (roof area) that is tributary to underground 
infiltration basin 3I.  

31. Pretreatment is required for the direct runoff (80% TSS removal) that is tributary to 
underground infiltration basin 3G.  Runoff from Bioretention Basin 3H that is 
tributary to Basin 3G will also need to be pretreated to 80% TSS removal if Basin 3H 
does not meet the GI requirements. 

32. The TR55 reference material included in the report (Appendix H) needs to be 
replaced with the Part 630 Hydrology National Engineering Handbook (Chapter 9 
Hydrologic Soil-Cover Complexes and Chapter 15 Time of Concentration).   

33. The Engineer shall confirm whether the Tc calculations are consistent with the 
requirements of Part 630 Hydrology National Engineering Handbook (NEH) Chapter 
15. 

34. The maximum Tc sheet flow coefficient that can be used for woods in New jersey is 
0.40.  Revise the Tc calculations as applicable. 

35. The velocities provided as part of the shallow concentrated flow segments for EDA#1 
(PDA#1), EDA#2 and EDA#3 appear to be faster based on the land cover and slope 
than would be calculated from Figure 15-4 of the NEH Chapter 15.  Clarification is 
required. 

36. A second Tc flow path should be analyzed within EDA#3 to confirm the 
hydraulically most distance path is being analyzed.  It is recommended a second Tc 
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path starting in the vicinity of the pool area towards the westerly side of the drainage 
area be provided. 

37. Based on the topography, it appears a portion of EDA#3 and PDA#3 may be tributary 
to Lot 3.03 Block 5 (easterly property line).  The Engineer should confirm the 
drainage boundaries. 

38. Based on the grading plan, it appears PDA#3A should be expanded to include the 
portion of Baldwin Avenue and any area tributary to Baldwin Avenue up to inlet 3B-
8.    

39. It is not clear where the swale area at the cul-de-sac shoulder above Basin 3A will 
drain to. 

40. Additional information should be provided demonstrating how the area behind 
proposed lots 4.91 to 4.94 will drain.  The entire area behind the units appears to be a 
low point.  The plans indicate two bottom of wall elevations for the lower wall.  The 
drainage area map indicates this area is split between being tributary to PDA3B and 
PDA3C. 

41. Based on the grading, it appears a large portion of PDA3C will be tributary to 
Baldwin Court which is tributary to PDA3B.  Clarification is required. 

42. Additional spot elevations should be provided behind the sewerage treatment plant to 
confirm drainage patterns. 

43. Based on the grading, it appears the majority of the intersection of Errico Lane and 
Baldwin Avenue would be tributary to PDA3D and not PDA3F.   

44. Additional spot grades need to be provided to confirm drainage patterns between 
proposed lots 4.70 and 4.71. 

45. Additional spot grades need to be provided to demonstrate positive drainage along 
proposed lot 4.74. 

46. The 250 contour in the area of Bioretention Basin 3R does not appear to be correct.  
Additional spot grades should be provided to confirm drainage patterns. 

47. A low point in the corner of the parking lot across from Basin 3N (250.83) appears to 
bypass Basin 3R.  Additional information needs to be provided to confirm the 
drainage boundary of Basin 3R. 

48. Based on the grading, it appears a portion of the rear parking lot of the multifamily 
building is tributary to Basin 3N and not Basin 3R.  Additional information should be 
provided to confirm drainage boundaries. 

49. The intersection of the multifamily building parking lot and Dillon Avenue appears to 
be tributary to Basin 3N and not Basin 3L. Revise as necessary. 

50. The intersection of Ayers Street and Baldwin Avenue appears to be tributary to Basin 
3F and not Basin 3H based on the grades provided.  Revise as necessary. 
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51. Confirm the drainage boundaries between Basin 3E, Basin 3L and the bypass area. 
52. Based on the grading and the topography, it appears a portion of the area tributary to 

Basin 3C is tributary to Basin 3B just downstream of Basin 3F. Revise as necessary. 
53. A low spot appears to be proposed at the corner of the patio behind Lot 4.83 that 

concentrates runoff from the rear of Lots 4.83 through 4.86.  It appears a drainage 
structure/system may be needed in this area.  The drainage area analysis includes this 
area with Basin 3E while it appears to be within the drainage area for Basin 3D.  The 
drainage boundary needs to be confirmed. 

54. The northerly boundary of the drainage area tributary to Basin 2A should be 
confirmed.  Based on the grading and topography, it appears additional area may be 
tributary to Basin 2A. Revise as necessary. 

55. Roof drainage calculations (gutters/downspouts/laterals) need to be sized for the 100-
year storm event since if they were to overflow, the overflow may be tributary to 
different stormwater basins than what was used in the quantity analysis.  

56. The capacity of the inlet grates should be provided and checked against the 100 year-
storm event to confirm they will not overflow/bypass to different drainage areas.   

57. The Engineer should confirm whether proposed Inlet 3C-4 (located within tributary 
drainage area 3D) should be changed to a manhole since the quantity analysis does 
not include surface runoff to the inlet (the inlet is tributary to Basin 3C). 

58. The proposed land cover map (Figure 5 in the report) depicts meadow land cover 
between and adjacent to some of the townhouse buildings.  These areas need to be 
deed restricted against their removal since they are part of the stormwater 
management system for the site.   The maintenance of these areas will need to be 
included in an Operations and Maintenance Manual (which should be submitted once 
the stormwater management system has been approved). 

59. The engineer should confirm the land cover being used for the walking path. 
60. Review and approval of the soil erosion and sediment control calculations are 

deferred to the Somerset-Union Soil Conservation District. 
61. Additional comments relative to the hydrology calculations, proposed quantity and 

water quality routings, drain time calculations, groundwater recharge calculations, 
emergency spillway calculations, and stormwater plan and details are deferred until 
additional information addressing the above comments are provided as the design of 
the stormwater management system may change.  

62. The stormwater management system is fundamental to the project being able to 
function.  Based on the above comments, it appears that the project does not meet the 
standards for stormwater management and mitigation is required based on the 
standards of NJAC 7:8-4.6(a).  It does not seem that the standards for mitigation can 
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be demonstrated based on the project.  Significant additional information/redesign of 
the stormwater management system is required. 
 

III. Sales Trailer and Model Home Plan 
A. The plan shows a substantial number of signs and feather flags.  The Board should 

evaluate the appropriateness and number of the signs. 
B. The applicant should provide an estimate of the length of time these materials will be in 

place. 
C. Based on the notes, it appears the model homes will not have water and sewer service.  

This should be confirmed.  Special provisions may be required for a certificate of 
occupancy in these circumstances. 
 

IV. Preliminary and Final Subdivision Plan 
A. Deeds, descriptions and lot closure calculations should be submitted and approved as a 

condition of any approval by the Board. 
B. All lot numbers are to be approved by the tax assessor. 
C. All signatures by the applicant, surveyor, etc. will need to be on the plan before it is 

submitted for signature. 
 

V. Boundary and Topographic Survey – No comment 
 

VI. Architectural Plans – No comments 
 

VII. Environmental Impact Statement 
A. The report references a traffic report by Dolan and Dean.  This was not in the information 

provided for review. 
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I trust the above comments are useful to the Board in its review of the application.   
 
Very truly yours, 

 
Paul W. Ferriero, PE, CME 
Borough Engineer 
 
cc: Board Members 
 Peter Henry, Esq. 
 David Banisch, PP 
 Kimberly Coward, Zoning Officer 
 Steven Mahoney, Construction Official 
 Ronald A. Kennedy, PE 
 Craig M. Gianetti, Esq. 
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Paul W. Ferriero, PE, PP, CME, LEED AP, CFM                                                                   Steven B. Bolio, PE, CME 
Robert C. Brightly, PE, PP, CME                                                                                                Joseph P. Byrne, PE 

Candice J. Davis, PE, CME 
Mark S. Denisiuk, PE, CME, LEED AP 

Mark W. Kataryniak, PE, PTOE 
                                                              Joseph S. Kosinski, PG, CFM, LEED AP 

                                                                                                                                           C. Richard Quamme, PE, CME 
                                                                                                                                                           Jess H. Symonds, PE 

 

●    ●    ● 

■  180 Main Street • P.O. Box 571 • Chester, NJ 07930 • 908-879-6209 • Fax: 908-879-6597 
□  17 Model Avenue • P.O. Box 577 • Hopewell, NJ 08525 • 609-466-0002 • Fax: 609-466-2008 

mail@FerrieroEngineering.com 
 

July 31, 2023 
 
Steve Mahoney, Construction Official 
Borough of Far Hills 
6 Prospect Street 
Far Hills, NJ 07931 
 
Re: Retaining wall design review 
 Pulte Homes 
 Borough of Far Hills 
 FEI Project No.: 23FH602 
  

 
Based on a review of the submission for Far Hills Retaining Wall – Package 1 consisting of the 
following: 
 

 Plans for Walls #s 1, 2, 5 and 13 consisting of fifteen (15) sheets dated May 15, 2023, 
revised July 21, 2023 prepared by SESI Consulting Engineers 

 Calculations for the Far Hills Retaining Walls (Package 1) dated July 17, 2023 prepared 
by SESI Consulting Engineers 

 Supplemental Plans for Walls #s 1, 2, 5 and 13 consisting of two (2) sheets dated May 15, 
2023, revised July 21, 2023 showing grid lengths prepared by SESI Consulting 
Engineers. 

 Colorized cut-fill plan, one (1) sheet, not titled 
 
The plans and calculations for walls 1, 2, 5 & 13 have been reviewed and substantially conform to the 
standards set forth by the National Concrete Masonry Association Segmental Retaining Wall Best Practices 
Guide. 
 
Building permits may be issued upon payment of the required fees and wall construction may begin. Upon 
completion the wall shall be certified by a geotechnical consultant prior to final approval. 
 
This approval should be subject to the following two conditions: 

 
 Prior to the placement of the compacted granular-base leveling pad for any wall, the on-site geo-

technician should provide a copy of their daily report indicating that the wall foundation is virgin 
soil or and engineered fill with an adequate allowable bearing capacity. 
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 Any plot plan or lot survey for a lot that contains a wall or wall grid shall show the location of the 

wall and any associated geosynthetic grids. 
 
Should you have any questions or need additional information, please do not hesitate to contact this office. 
 
 
Very truly yours, 

 
Jess Symonds, PE 
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Paul W. Ferriero, PE, PP, CME, LEED AP, CFM                                                                   Steven B. Bolio, PE, CME 
Robert C. Brightly, PE, PP, CME                                                                                                Joseph P. Byrne, PE 

Candice J. Davis, PE, CME 
Mark S. Denisiuk, PE, CME, LEED AP 

Mark W. Kataryniak, PE, PTOE 
                                                              Joseph S. Kosinski, PG, CFM, LEED AP 

                                                                                                                                           C. Richard Quamme, PE, CME 
                                                                                                                                                           Jess H. Symonds, PE 
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August 8, 2023 
 
Steve Mahoney, Construction Official 
Borough of Far Hills 
6 Prospect Street 
Far Hills, NJ 07931 
 
Re: Retaining wall design review package 2 
 Pulte Homes 
 Borough of Far Hills 
 FEI Project No.: 23FH602 
  

 
Based on a review of the submission for Far Hills Retaining Wall – Package 2 consisting of the 
following: 
 

 Plans for Walls #s 3, 4, 4A, 6, 7, 8, 9, 10, 11A, 11B, 12, 14, 15 and 16 consisting of 
fourteen (14) sheets dated July 7, 2023, revised July 25, 2023 prepared by SESI 
Consulting Engineers 

 Calculations for the Far Hills Retaining Walls (Package 2) dated July 25, 2023 prepared 
by SESI Consulting Engineers 

 Supplemental Plans for Walls #s 3, 4, 4A, 6, 7, 8, 9, 10, 11A, 11B, 12, 14, 15 and 16 
consisting of three (3) sheets dated July 7, 2023, revised July 25, 2023 showing grid 
lengths prepared by SESI Consulting Engineers. 

 
The plans and calculations for walls 3, 4, 4A, 6, 7, 8, 9, 10, 11A, 11B, 12, 14, 15 and 16 have been 
reviewed and substantially conform to the standards set forth by the National Concrete Masonry 
Association Segmental Retaining Wall Best Practices Guide. 
 
Building permits may be issued upon payment of the required fees and wall construction may begin. Upon 
completion the wall shall be certified by a geotechnical consultant prior to final approval. Prior to 
beginning wall construction the design engineer shall provide a letter that the wall sections analyzed 
in the calculations were at the critical point in each wall and the areas of the walls with the modified 
backfill should be shown on the supplemental plans. 
 
This approval should be subject to the following two conditions: 
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 Prior to the placement of the compacted granular-base leveling pad for any wall, the on-

site geo-technician should provide a copy of their daily report indicating that the wall 
foundation is virgin soil or and engineered fill with an adequate allowable bearing 
capacity. 

 
 Any plot plan or lot survey for a lot that contains a wall or wall grid shall show the location of the 

wall and any associated geosynthetic grids. 
 
Should you have any questions or need additional information, please do not hesitate to contact this office. 
 
 
Very truly yours, 

 
Jess Symonds, PE 
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March 4 , 2024

Re :

Dear Gentlemen:

Partnership ,

{A1661328.1 }

15 Mountain Boulevard

Warren, New Jersey 07059

Albert E. Cruz

Partner

Extension 136

acruz@newjerseylaw.net

Telephone: (908) 757-7800

Fax: (908) 757-8039

www.newjerseylaw.net

AEC/jg

CC :

Via Email & Regular Mail

Craig M. Gianetti, Esq.

Day Pitney, LLP

One Jefferson Road

Parsippany, New Jersey 07054

S'
Albert E. Cruz

Kimberly Coward, Zoning Officer

Dorothy Hicks, Clerk

Paul Ferriero, Engineer

David Banisch, Planner

Stephen Mahoney, Construction Official

(All by email)

James P. Mullen, Esq.

Director of Land Entitlements

Northeast Corridor Division

c/o Pulte Group

750 US Highway Route 202, Suite 500

Bridgewater, New Jersey 08807

Notice of Default

Kimbolton Development

Block 5, Lot 4, 220 Route 22

File No. FH2003

DiFrancesco Bateman
Kunzman, Davis, Lehrer & Flaum, P.C.

Very truly yours,

DiFrancesco, Bateman, Kunzman,

Davis, Lehrer & Flaum, P.C.

Attached is a Notice of Default pursuant to Paragraph 34 of

that Developer's Agreement between the Borough of Far Hills and

Pulte Homes of NJ, Limited Partnership, for the Kimbolton

Development .
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NOTICE OF DEFAULT

of

{A1 661 638.1 }

Accordingly,

indemnification

professional

Agreement .

Additionally,

Paragraph 3

titled

Applicable Laws" ;

all require that

Application Documents.

This Notice of Default is issued pursuant to Paragraph 34

of that Developer's Agreement between the Borough and Pulte.

Meat S.
Albert E . Cruz , Borough

of Far Hills Attorney

For the reasons described in the Notice of Violation,

Kimbolton is not being constructed in accordance with the

Application Documents and Pulte is in default of the Developer's

Agreement .

The Developer's Agreement required that Pulte construct the

Kimbolton in accordance with the Application Documents

identified in the last WHEREAS clause on page 1 and at the top

of page 2. Additionally, Paragraph 2 titled "Application of

Agreement" ; Paragraph 3 titled "Developer Bound by Approval" ;

Paragraph 22 titled "Compliance with Resolution Conditions and

'and Paragraph 37 titled "Reliance of Borough"

Kimbolton be constructed in accordance with

The Borough of Far Hills Zoning Officer issued Pulte Homes

of NJ, Limited Partnership, a Notice of Violation on January 18,

2024, arising from construction of the Kimbolton Development

within the Borough. The cure period provided for by the Notice

of Violation expired.

a

and expenses,

enforcing the

default and will seek

including

Developer' s

Dated: March 4, 2024

the Borough declares

for all costs

fees, from Pulte in
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